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9 



10 


11 


12 

Notice, 

13 

a .m. 

14 

Health 

15 

Street, 

16 

TERRI 

17 


18 


19 


20 


21 

been 

22 

follows: 

23 


24 


25 


26 


27 


28 


-oOo- 

BE IT REMEMBERED that, pursuant to 

and on Friday, March 24, 2000, commencing at 8:47 

thereof, at the State of California Department of 

Services, Tobacco Control Section, 601 North 7th 

Sacramento, California 94234-7320, before me, 

NESTORE, RMR, CRR, a Certified Shorthand Reporter, 
personally appeared 

COLLEEN STEVENS 

called as a witness by the defendants, who, having 
first duly sworn, was examined and testified as 

-oOo- 


6 

go off 


is 

in a 
Diego. 


1 EXAMINATION BY MR. L'ORANGE 

2 MR. L'ORANGE: Before we begin, let's 

3 the record for a minute. 

4 (A discussion was held off the record) 

5 MR. L'ORANGE: Q. Ms. Stevens, my name 

6 Chris L'Orange. I represent one of the defendants 

7 coordinated proceeding currently venued in San 
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deposition. 

9 

your 

10 

going to 

11 

12 


13 

14 

15 

16 

17 

18 

19 

20 
21 


is. 

some 

and I 

series of 
trick or 
the 
knowledge 

22 

custody. We 

23 

and 

24 

audible. 

25 

head 

26 

"uh-uh." 

27 

conversation, 

28 

you 


the 
the 
it' s 

will be 

can 

the 

booklet 
that. 
you to 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 


This morning we're going to be taking your 

Have you had an opportunity to speak to 

attorney about what a deposition is and what's 

transpire in here this morning? 

A. Just the basics of what a deposition 

Q. Have you been deposed before? 

A. No. 

Q. Let me take a minute then and review 

basic ground rules with you to make sure that you 

are on the same wavelength. 

I or other attorneys will ask you a 

questions. The questions are not designed to 

mislead you in any way. They're simply the way — 

format by which the law affords us to get to 

that may be solely and uniquely within your 

would ask you to respond to our questions out loud 

in words. Please try and keep your responses 

Also, if you would, avoid shakes of the 

or a response that would be an "uh-huh" or 

While we use that in normal 

the 

lady sitting to my left takes down everything that 

and I say into a transcript, and sometimes nods of 

head or responses like "uh-huh" or "uh-uh" do have 

capability of being interpreted incorrectly, so 

important that we give her audible responses. 

When the deposition is completed it 

forwarded to you in the form of a booklet and you 

review the booklet and make any changes to your 
testimony that you so desire. 

A. So when do we anticipate the booklet, 

written copy? 

Q. You'll probably get a copy of the 
within about the next two weeks; something like 
There is usually a 30-day period for 
review it, get your corrections to your attorney. 
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They 


Now one 

table, at 
the 

our 


15 

16 

17 

18 

19 

20 

inference 

21 

22 

decide you 

23 

24 

25 

that you 

26 

truthfully, 

27 

28 

problems 


then advise us as to what the corrections are. 

thing you need to keep in mind when you make your 
corrections, I or any other lawyer around the 

the time this case goes to trial, can comment on 

corrections that you've made to your testimony to 

trial judge, and the trial judge can draw any 

from those comments that he deems advisable. 

This is your deposition. When you 

want to take a break, let me know and we will. 

We do try and break on a regular basis. 
You are entitled to a clear question 

understand. My questions from time to time, 

are going to be ill founded, incomprehensible, 
unintelligible, and a thousand and one other 


8 

1 

2 

rephrase it 

3 

4 


what I'll 


5 

that 

6 

stop me, 

7 


8 


9 

can, 

10 

a 

11 


12 

me, 

13 


14 

your 

15 

where 

16 

a 

17 

we' re 

18 

speculation 

19 

problem 

20 


recollection, 

21 

22 

setting, a 


with them. If you have a problem understanding my 
question, stop me, tell me, and I'll try and 

for you. 

We have no interest in getting into 

call proprietary, confidential areas. If you feel 

that's where I'm driving you with my question, 

tell me and we'll figure out where we go. 

What we want on the record is your best 
recollection and facts. We want to avoid, if we 

guess or speculation, because we can't use that in 

courtroom. If my questions are, in your opinion, 
forcing you to guess or speculate, stop me, tell 

we'll figure out what we're going to do. 

The law does entitle us, however, to 

best recollection, so we may have situations arise 

I pose a question or any of the other lawyers pose 

question to you, you've got a hazy recollection, 

kind of on the borderline between guess and 

and this hazy recollection, if it's causing a 

for you, tell us; but if you do have a 
we 

are entitled to it. 

Finally, we're in a very informal 
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23 

conference room, and in a deposition. The 

testimony 




24 

that you give here today carries 

the same force 

and 

25 

effect as if you were sitting in 

the witness box 

in 

26 

front of our judge in San Diego 

actually making 

the 

27 

responses that you make today. 

Accordingly, the 


28 

penalties of perjury that you see on all the TV 

shows in 




9 

1 

a courtroom are as applicable in 

this setting as 

they 

2 

would be in the courtroom. 



3 

Any questions about what I've covered 

so far? 

4 

A. No. 



5 

MR. L'ORANGE: If we 

could attach as 

the 

6 

first exhibit to the record the 

amended Notice of 

Taking 






7 

Deposition 

of Colleen Stevens and the request for 


8 

production 

of documents. 


9 


(Defendants' Exhibit 131 

was 

10 


marked for 

identification) 



11 


MR. L'ORANGE: Q. Ma'am, could I ask 

you, if 

12 

you would. 

to give us a rundown on your 

educational 




13 

background 

, please. 


14 

A. 

I went to dental hygiene school 

straight 

from 




15 

high school. At one time I was the youngest 

dental 

16 

hygienist 

in the state of California to ever be 


17 

licensed. 

Then I worked as a dental hygienist. 


18 


Then I went back to graduate school. 

got a 





19 

master's in social work, worked as a marriage and 

family 

20 

counselor. 

then I came to the State as a dental 


21 

hygienist 

consultant and then took this job. 


22 

Q. 

Besides the master's that you earned in 


23 

social work, have you taken any other courses at 

the 





24 

graduate school level? Night courses, whether you 

took 





25 

them for credit or not? 


26 

A. 

No. 


27 

Q. 

Any courses in biostatistics at all? 


28 

A. 

There is a basic statistics for social 

10 





1 

workers and it is — it's a very basic course. 


2 

Q. 

When did you get your degree? 


3 


Your master's degree in social work? 


4 

A. 

Approximately 1977. 


5 

Q. 

For how long did you serve as a 

marriage 

— 
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occupational 

8 

hygiene 

9 

at 

10 

11 

practice 


counselor 

14 

Sacramento 


or, I'm sorry, a — strike that. 

Could you outline for me your 

background, from the time you got your dental 

degree and commenced work, until you took the job 

Tobacco Control. 

A. I was a dental hygienist in private 
from 1965 until approximately 1977, then I worked 
private practice as a marriage and family 
until approximately 1980, then I worked at 



15 

County as 

a dental hygienist consultant until I 

came to 





16 

the State 

in approximately 1984... No, I couldn't 

have 





17 

come that. 

1985, and then I have worked in the 


18 

department 

— Tobacco Control Section since the 

end of 





19 

1989. 



20 

Q. 

What did you do between '85 and '89? 


21 

A. 

I was a dental hygienist consultant for 

the 





22 

State. 



23 

Q. 

And what did you do from '80 to roughly 

' 85? 





24 

A. 

That's when I was at the county as a 

dental 





25 

hygienist 

consultant. 


26 

Q. 

Were you one of the original hirees for 


27 

the — when the Tobacco Control Section was 

created? 





28 

A. 

Yes . 

11 





1 

Q. 

And do you recall approximately the 

date that 




2 

you started with the section? 


3 

A. 

My official start date is approximately 


4 

December 1st, 1989. 


5 

Q. 

What was the position you initially 

occupied 





6 

within TCS? 


7 

A. 

Associate health program adviser. 


8 

Q. 

And what were your job duties? 


9 

A. 

My original — first assignment was to 

write 





10 

an RFP for 

an advertising agency. 


11 

Q. 

Was this the first advertising RFP that 

was 





12 

written by 

the section? 


13 

A. 

Right. 


14 

Q. 

Did anyone assist you in the creation 

of that 





15 

RFP? 



16 

A. 

I was the primary author of it. 


17 

Q. 

Any input from anybody else? 


18 

A. 

There's a normal process within the 


State 
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19 

wherein legal reviews it, contract management 

reviews 

it 




20 

and other 

people review it, but I was the primary 


21 

author. 



22 

Q. 

Were you also involved in the review of 


23 

responses 

that were sent to the State as a result 

of the 





24 

RFP? 



25 

A. 

Yes. 


26 

Q. 

Was there at that time a peer review 

process 





27 

set up that was in any way similar to the peer 

review 





28 

process TCS uses now to review competitive grantee 

12 





1 

applications? 


2 

A. 

I don't know what you mean by 

"similar 

!! 




3 

Q. 

Let me go back and rephrase the 

question 

• 




4 


Was there a peer review process 

established 




5 

to review 

responses to the RFP that you wrote? 


6 

A. 

I'm sort of stuck on what exactly you 

mean by 





7 

"a peer review." 


8 

Q. 

Fair enough. 


9 


Did you give responses back to the RFP? 


10 

A. 

Yes. 


11 

Q. 

How were they reviewed? 


12 

A. 

There was a group of public health and 


13 

advertising people who reviewed them. 


14 

Q. 

Were you among the group that reviewed 

the 





15 

responses? 



16 

A. 

Yes. 


17 

Q. 

How many people were in this group, if 

you 





18 

can recall? 


19 

A. 

I don't know exactly the number. 


20 

Q. 

Do you recollect how many responses you 

got 





21 

to the RFP? 


22 

A. 

Six. 


23 

Q. 

Was there an agency ultimately 

selected? 




24 

A. 

Yes. 


25 

Q. 

What was the name of the agency? 


26 

A. 

keye/donna/pear1stein. 


27 

Q. 

How long did keye/donna/pearlstein have 

the 





28 

State contract for Prop 99 media? 

13 





1 

A. 

From February '90 until June '91. 


2 

Q. 

What happened in June '91? 


3 

A. 

The contract ended. 


4 

Q. 

Was a new RFP written? 


5 

A. 

First the program had to be 

reauthorized 

and 



6 

then a RFP 

was written. 


7 

Q. 

Did you write the second RFP? 
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8 

9 

10 

11 

contract 

12 

13 

1st, '91 

14 

15 

canceled 

16 

17 
no 

18 

19 

20 

inclusive 

21 

22 

contract 

23 

24 

25 

26 

27 
as 

28 


A. Yes. 

Q. You were the primary author? 

A. Yes. 

Q. For what period of time was the 

associated with the second RFP to run? 

A. It was supposed to run from January 

until sometime in '93 — the end date I can't 
remember — but the administration subsequently 

the process and defunded the media campaign. 

Q. So there was a period of time there was 

media campaign? 

A. Correct. 

Q. What was that period of time, the 

dates? 

A. June '91 through the — the new 

started on May 20th, 1991. But there was no media 

campaign for nine months after that. 

MS. SHERIDAN: I'm sorry, do you mean 

May '92? 

THE WITNESS: May 20th, '92. That was 

part of a lawsuit that started on that date. 


14 

1 


MR. L'ORANGE: Q. I'm sorry, I didn't 

catch 

2 

the last 

part. 


3 

A. 

The American Lung Association sued the 

State 





4 

of California for canceling the media campaign. 

and the 

5 

judgment 

said the campaign would start on May 

20th, the 





6 

new contract would start on May 20th. 


7 

Q. 

Let me go back through what you've 

covered so 




8 far, just to make sure our record is clear. 

9 The initial contract was awarded to the 

10 keye/donna/pearlstein agency and ran from roughly 

11 February of 1990 through the end of the contract 

term, 

12 which was June of '91. 

13 A new RFP was created and the term of 

that 

14 RFP was to be from January of '91 through some 

date that 

15 you're not certain of in '93; however, the 

16 administration did not fund the media campaign 

17 commencing roughly June of '91, although as a 

result of 

18 a lawsuit that campaign was designated to 
recommence on 

19 May 20 of 1992, but it was about nine months 
thereafter 

20 before the campaign really hit the airwaves? 

21 A. Correct. Except the first agency's 

name was 
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22 

Pearlstein. 


23 

Q. 

So nine months from May of 1992 would 

be 

24 

roughly 

about February or March 1993? 


25 

A. 

That sound like it's nine months after. 


26 

Q. 

Now who was the agency handling the 

campaign 

27 

that was 

— that commenced in March of 1993? 


28 

A. 

Livingston & Keye. 

15 

1 

Q. 

Now is this the same Keye that was part 

of 





2 

keye/donna & pearlstein? 


3 

A. 

Correct. 


4 

Q. 

How many responses did you get to the 

second 

5 

RFP? 



6 

A. 

I am not absolutely sure. 


7 

Q. 

Did you participate in the selection 

process 

8 

for the 

second RFP as you had in the selection 

process 

9 

for the 

first RFP? 


10 

A. 

Yes . 


11 

Q. 

What was the term of the contract for 


12 

Livingston & Keye? 


13 

A. 

On May 20th, to some end date which I 

cannot 

14 

exactly 

tell you. 


15 

Q. 

Now let me represent to you that we 

took the 





16 

deposition of Christine Steele last week and it 

was her 





17 

recollection that a media contract was awarded to 


18 

Asher/Gould, as it was known then, roughly in May 

of 





19 

1994. Would that refresh your recollection that 

the 





20 

Livingston & Keye contract was roughly two years 

as its 

21 

term? 



22 

A. 

The Livingston Keye contract went 

through 

23 

December 

of '94. 


24 

Q. 

So the Livingston & Keye term was 

roughly ! 

May 




25 

of '92 through December of '94? 


26 

A. 

Um-hum, yes. 


27 

Q. 

Now Asher/Gould's contract, while it 

was 

28 

awarded 

in May of '94, would actually — did they 

begin 




16 

1 

work at 

that point in time or would they have to 

wait 





2 

until Livingston & Keye's contract ended in 

December 

of 




3 

' 94? 



4 

A. 

They started work in May of '94. 


5 

Q. 

And the reason for that is you needed 

to get 
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6 

contract 

7 

to 

8 

a 

9 


10 


11 


12 

so that 

13 

another 

14 


15 


16 

long? 

17 

to 

18 

was 

19 

renewed 

20 


21 

dates 

22 


cannot say 

23 

24 

— and 

25 

was 

26 

27 

28 


the creative concepts moving so that as the 

ended with Livingston & Keye, you would have media 

put in its place almost immediately, would that be 

fair statement? 

A. No. 

Q. What's wrong with my statement? 

A. It's primarily to move the transition 

materials that are under one vendor can move to 

vendor. 

Q. Asher/Gould's contract term, while it 

essentially began in May of '94, went for how 

And if it helps, let me again represent 

you that in our deposition of Christine Steele it 

her recollection that the Asher contract was 

sometime in the fall of 1996. 

A. We did another RFP in 1996. The exact 

of it — they start merging together — so I 

exactly the dates. 

Q. Now do you have any recollection as to 

as a result of the RFP that was let in late '96, 

Asher/Gould or Asher Partners the agency that was 
selected for the media campaign? 

A. Asher & Partners was selected. 


17 

respect 
was? 
1999. 
by the 


1 

2 

3 

4 

5 


7 


9 

an 

10 

11 

12 

13 

14 

15 

and 

16 

17 

18 
19 


Q. Now do you have a recollection, with 

to the RFP that was let in late '96, what its term 

A. Its term was through December 31st, 

Q. Now was there another RFP that was let 

State sometime in 1999? 

A. Correct. 

Q. Do you recollect approximately when? 

A. In the spring. 

Q. And was there — did you participate in 

evaluation of the responses? 

A. Yes. 

Q. And was there a contractor selected? 

A. No. 

Q. Was there a reason for that? 

A. Neither — there were two applicants 

neither was successful. 

Q. Was there a reason why neither was 
successful? 

A. The review group did not award the 
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contract. 



20 

Q. 

Who were the two applicants? 


21 

A. 

Asher & Partners and Runyon. 


22 

Q. 

Runyon is an ad agency here in 

Sacramento? 




23 

A. 

Correct. 


24 

Q. 

Was there ever an explanation offered 

as to 





25 

why the 

contract was not awarded to Asher? 


26 


MR. MANSFIELD: Offered to who? 


27 


MR. L'ORANGE: To her. 


28 


THE WITNESS: To me? 

18 





1 


MR. L'ORANGE: Q. Yes. 


2 


I'm sorry, let me rephrase the 

question. 





3 


Were you involved in the analysis as to 


4 

whether 

the contract should be awarded to Asher? 


5 

A. 

I was part of the group that reviewed 

the 





6 

applications. 


7 

Q. 

Was there an explanation, to your 

knowledge 

: r 




8 

offered 

to Asher as to why the contract would not 

be 





9 

renewed 

with them? 


10 

A. 

Was there an explanation? 


11 


I don't understand the question. 


12 

Q. 

Did you tell Asher why they weren't 

getting 





13 

the contract renewed? 


14 

A. 

They did not pass the — there was a 

scoring 





15 

criteria 

and they did not get a significant enough 


16 

substantial enough score to pass. 


17 

Q. 

Same thing true for the Runyon group? 


18 

A. 

Right. 


19 

Q. 

What steps are being taken by the State 


20 

well, strike that. 


21 


Is it the case that as of December 

31st, 





22 

1999, Asher & Partners simply stopped work on the 

State 





23 

media campaign? 


24 

A. 

No. 


25 

Q. 

For how much longer will Asher & 

Partners 





26 

continue 

to work on the State media campaign? 


27 

A. 

As of this date, seven days. 


28 

Q. 

So on March 31st or April 1 Asher will 

no 




19 





1 

longer be the contractor to the State for the 

media 





2 

campaign 

? 


3 

A. 

As of today. 


4 

Q. 

Now is there another RFP that has been 


let by 

5 the State, seeking other agencies to apply to be 
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the 



6 

State media contract? 


7 

A. 

Not yet. 


8 

Q. 

Are there plans to let such an RFP? 


9 

A. 

Yes . 


10 

Q. 

Do you know approximately the date when 

that 





11 

RFP will be let? 


12 

A. 

June 2000. 


13 

Q. 

From the time the RFP is let, what is 

the 





14 

period that applicants have to respond to that 

document? 




15 

A. 

It has not yet been determined. 


16 

Q. 

Is there a typical time that applicants 

have 





17 

to respond 

to that document? 


18 

A. 

Six weeks to two months. 


19 

Q. 

The selection process takes how long? 


20 

A. 

These decisions have not been made yet. 

so 





21 

it's hard 

for me — you're asking me to project 

things 





22 

that have 

not been yet determined. 


23 

Q. 

What happens to the State media 

campaign 

from 




24 

roughly March 30 or April 1, 2000 until a new 

contractor 




25 

is selected? 


26 

A. 

Nothing. 


27 

Q. 

Are there funds currently approved to 

be used 





28 

in the media campaign which are going to be unused 

20 





1 

because there's not a contractor available? 


2 

A. 

As of this current date, that is the 


3 

situation. 



4 

Q. 

Tell me if I'm stepping on proprietary 

or 





5 

confidential information, but does the State have 

any 





6 

plans, during this interim period when there is no 

media 





7 

contractor 

, to use some of the ads and commercials 

that 





8 

were developed either by Livingston or by Asher, 

in 





9 

place of what would normally be new material being 


10 

released by the State? 


11 

A. 

There is no plan as yet as to what will 


12 

happen. 



13 

Q. 

Have there been any discussions, to 

your 





14 

knowledge. 

along those lines? 


15 

A. 

Not whether we're going to run old ads 

or new 





16 

ads — say 

what the question was again. 


17 

Q. 

I'm sorry. What I was asking you was 


would 

18 there be reruns of ads that had already been 
developed, 

19 in place of what would normally be new material? 
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back to 


when the 


specified 


consistently 


tell you 


ten-year 


might be 


information 

15 


talking 


you're 


for a 


moment. 


132A-E 


A. If there is no contract, there is no 
mechanism for spending money. 

Q. If I could ask you for a moment to go 

the period commencing February of 1990, and let's 

it up through March of 2000. Over that ten — 

A. I missed the dates. Say it again. 

Q. February of 1990 to March of 2000. 

Almost a ten-year period exactly. 

Can you identify for me the periods 


media campaign — radio, television, outdoor, and 
print — ran? And the reason I pose the question 

way is because it's our impression there are 

periods of time when the media campaign ran during 

time, but it was not necessarily running 

every week, every month, every year. 

A. There was insufficient money for it to 

consistently, and from recollection I could not 

when it was on and when it was not on over a 

period of time. 

Q. Is there a period of time where you 

able to give me that information if we went back, 

six years starting in 1994? 

A. I have provided you with that 

i 

writing. 

Q. Was that the series of charts that were 
produced in response to the document production? 

MR. MANSFIELD: Do you know what he's 

about? 

THE WITNESS: The charts? 

MR. L'ORANGE: I think I know what 

talking about. Ms. Stevens, if I could ask you 

moment to look at what I'm going to ask the court 
reporter to mark as the next in order. 

Why don't we go off the record for a 

(A discussion was held off the record) 

(A recess was taken from 9:19 to 9:35 a.m.) 
MR. L'ORANGE: If you could mark these 


in order as A, B, C, D, E. 

(Defendants' Exhibits 

were marked for 
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identification 


could 


ten-year 


provided 


you're 


page on 


media 


18 

additional 

19 


instance. 


MR. L'ORANGE: Q. Ms. Stevens, if I 

ask you for a moment to look at the documents that 

been marked collectively 132-A through 132-E. 

In your last response to me I asked you 

there was any record of what had aired over the 

period, and you indicated to me that you had 

that in writing. Are these the documents that 

referencing? 

A. Yes. 

Q. Now each of the documents has a cover 

it. For instance, 132-A reads "General Market 

flow chart, 4/90" arrow "12/99." 

Is that your handwriting? 

A. Yes. 

Q. Would that be true for each of the 

exhibits that have the cover page identifying what 
is? 

A. Yes. 

Q. Now just so I understand what you've 

identified for us, these are the media flowcharts 

reflecting the particular market for the periods, 

dates, indicated on the cover sheet? For 

132-A reflects the general market media flow chart 

April of 1990 through December of 1999. 

A. These are the best records that reflect 


23 

1 

2 

sorry — 

3 

4 

5 

cover 

6 

rotation 

7 

8 

flowcharts 

9 

that 

10 

11 

12 

I 

13 

14 

15 

says 


those. 

Q. Now what is the general media — I'm 

the general market that's referenced in 132-A? 

A. The English language market. 

Q. Now if you would look at 132-B, the 

page says "Asian Market. Missing placement and 

pre 1994. Cannot locate." 

First of all, 132-B is the media 

that could be located from 1994 to the present 

reflects what aired in the Asian market? 

A. Yes. 

Q. And when I say "aired," I mean aired or 

understand there's a term of art "posted" as well. 

A. Yes. 

Q. Now the next thing — the next word 
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16 

"missing." 

Was there anything you meant to imply 

by 





17 

that? 



18 

A. 

I meant to imply that the placement and 

the 





19 

rotation. 

what and where, is missing before 1994. 


20 

Q. 

What does the term "placement" and 

"rotation" 




21 

mean, as you're using it here? 


22 


We're not in the advertising business. 


23 

A. 

What I meant here is placement is where 


24 

something 

is placed, and the rotation was the 

what. 





25 

Q. 

I'm sorry, in other words, what type of 

ad 





26 

was — 



27 

A. 

Which ad. 


28 

Q. 

And "Pre 1994 cannot locate" simply 

means 




24 





1 

that any records prior to 1994 could not be 

located? 





2 

A. 

Correct. 


3 

Q. 

132-C for the African American market. 

did 





4 

the notations that you have on that cover sheet 

mean 





5 

essentially what you've just defined for us on 

132-B? 





6 

A. 

Yes . 


7 

Q. 

And the same analysis for the Spanish 


8 

language notations that are set forth on 132-D. 


9 

A. 

That they're — that I could not locate 

the 





10 

placement, 

what placed or where it was placed from 


11 

before '94 

. 


12 

Q. 

Now the general — the last exhibit. 

132-E, 





13 

references 

general market rotation from April of 

' 90 to 





14 

12/99. What is depicted in these documents? 


15 

A. 

What aired. 


16 

Q. 

For the time period indicated? 


17 

A. 

Correct. 


18 

Q. 

Are you aware of any other documents 

anywhere 





19 

that might 

address the pre 1994 time period? 


20 

A. 

No. 


21 

Q. 

Do these documents cover not only the 

work 





22 

done by keye/donna & pearlstein, Livingston & Keye 


23 

strike that — I'm sorry. 


24 


Do these exhibits cover work done by 

r. 

25 

keye/donna 

& pearlstein, Livingston & Keye, Asher 

0£ 

26 

Partners, 

and the various ethnic subcontractors 

that 





27 

were part 

of the media campaign? 


28 

A. 

They do not cover — they are not as 

specific 





http ://legacy.library.ucsf.®tu/tiit(oKi|)[^aOO/|»Bli.industrydocuments.ucsf.edu/docs/jjgl0001 



25 


whether 

deal 

before — 

that is 


1 

2 

3 

4 

5 

6 

7 

8 

9 


competitive 

10 


documents 


11 

12 

13 


magnitude of 



14 


15 


16 

media 

17 


18 


19 

called 

20 

local 

21 


22 


"technical 

23 

24 

25 

"no" 

26 

27 

28 

either 


26 


1 

should they 
2 
3 


assistance 


and 


4 


type 
of you 
grantees 
campaign 
my 


5 

6 

7 

8 
or 

9 

10 

11 


before 1994, but otherwise, yes. 

Q. Do you have any understanding as to 

Asher & Partners have any additional records that 

with the pre 1994 program? 

A. I am not aware of other documents 

besides these. 

Q. In addition to what was depicted in 
Exhibits 132-A through E, is there local media 

bought by either local lead agencies or 

grantees, which would not be reflected in the 

that I've shown you this morning? 

A. Yes. 

Q. Do you have any idea as to the 

that media? 

A. No. 

Q. Is that tracked in any way by your 

group? 

A. No. 

Q. Are you called upon — is your group 

upon in any way to provide technical support to 

grantees in the creation of a local media program? 
MR. MANSFIELD: Do you understand 

support," what he means? 

MR. L'ORANGE: Q. No? 

A. No. I'm not exactly sure. I'm saying 

to his question, not "no" to your questions. 

Q. Is your unit involved in any way with 

providing advice, guidance, or counseling to 


local lead agencies or competitive grantees, 

want to institute a local media program? 

A. If we are asked, then we provide 

and try to help them, but it is very open-ended 

there's no tracking of that. 

Q. Could you give me some examples of the 

of assistance or guidance that has been requested 

or your unit over the years with respect to 

local lead agencies creating a local media 

A. It's so spontaneous that off the top of 

head, I cannot think of a specific example. 
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12 

that 

13 

a 

14 

with 

15 

or is 

16 


17 


18 

will stop 


19 

that 

20 

there 

21 


22 


23 


24 


25 


26 


27 

stop 

28 

during the 

27 

1 

aired or 

2 


3 


4 


5 

campaign 

at 


6 

during 

7 

contractor 


8 


9 


10 


11 

any. 

12 


13 

being 

14 


15 


16 


17 


18 

by 

19 


20 

is not 

21 


22 

billboards 


23 

24 


currently 

25 


Q. Is it an ongoing process, in the sense 

consistently you receive calls over the course of 

fiscal year from grantees or local lead agencies 

respect to the creation of local media programs, 

this something that's very sporadic? 

A. It's very sporadic. 

Q. Recognizing that the Asher contract 

in seven days, there are still media buys in place 

Asher has undertaken for this period of time when 

may not be a contractor, are there not? 

Do you want me to rephrase that? 

A. Yeah. 

Q. Asher's contract may stop on — off the 

record. 

(A discussion was held off the record) 

MR. L'ORANGE: Q. Asher's contract may 

on March 31st, but have they made media buys 


term of their contract, such that ads will be 

posted in this interim period when there is no 
contractor for the State for media? 

A. No. 

Q. Will there be any type of media 

all in the state of California funded by Prop 99 

the time period from when Asher ceases as the 

until a new contractor is selected and develops a 
campaign? 

A. That's too open-ended for me. 

I can't answer it, is there going to be 

Q. Are your billboards going to stay up? 

A. There are some billboards that are 

funded by the tobacco industry and paid for by the 
tobacco industry. Those billboards will stay up. 
Q. Now those are MSA monies, right? 

A. Yes. 

Q. What about billboards that are funded 

Proposition 99; will they remain up with their 
advertisements in this interim period when Asher 

the media contractor? 

A. The State will not be paying for 

if they have no contract. 

Q. Does that mean billboards that are 

up come down? 
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know. 


26 

27 

28 


buys 

28 

but we 

RFP is 

was 

stop 

entire 

contract 

Asher on 
where 

the 


with 

during 

and 


10 
11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 
22 

23 

24 

who? 

25 

26 

advertising 

27 

28 


A. It... The State will cease to pay for 
billboards. Sometimes billboard companies — you 

there's like a lapse and there's no new person who 


the billboard, so it might be up beyond that date 

will not have funds to pay for them. 

Q. So effective the 31st of March, Prop 99 
funding for the media campaign ceases until the 

let and a new contractor is selected? 

A. Yes. 

Q. Is that all forms of advertising that 
funded by Prop 99 — billboards, bus signs, bus 
signs, print media, television ads — is that the 
campaign? 

A. Everything that is funded under this 
will cease. 

Q. Even though the contract ceases with 

the 31st of March, are you aware of situations 

contracts for billboards, bus signs, that type of 
advertising would continue to go on simply because 

buy, for instance, covered a period of time from 
September of 1999 to September of 2000? 

A. I am not aware of that. 

Q. Will there be any advertising dealing 

anti-tobacco messages in the state of California 

this interim period when Asher's contract ceases 

before the new contractor devises a campaign? 

MR. MANSFIELD: That's overbroad. By 

MR. L'ORANGE: Okay. 

Q. Proposition 10 is going to start 

or has commenced a media buy, have they not? 

A. They have ads on TV. I've seen them. 


29 

week 

about 

with 


1 

2 

3 


4 

5 


it 

6 

7 

magnitude of 


Q. We had some testimony earlier in the 
that Prop 10's media campaign actually began on or 
January 25th. Do you have any reason to disagree 
that date? 

A. I have no knowledge of the exact date 
started. 

Q. Do you have any idea as to the 
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8 the media buy that was made by Prop 10? 

9 MR. MANSFIELD: It's vague as to 
"magnitude." 

10 What does that mean? 

11 MR. L'ORANGE: Q. We did have a 

witness 

12 testify that they were purchasing what he 
characterized 



13 

as a 

big media buy. Do you have any idea as to 

what the 

14 

size 

of it 

was, in terms of dollars? 


15 


A. 

What witness was that? 


16 


Q. 

Mr. Hunting. 

T 

17 


A. 

Oh. I don't have any information that 

-L 

18 

could specifically say, and I don't know what big 

buy — 






19 

and 

I don't even know if he knows what big buy is 

or big 

20 

buy 

isn't. 

Ads on TV. 


21 


Q. 

No figures have been communicated to 

you? 

22 


A. 

Correct. 


23 


Q. 

To your knowledge, is Asher serving as 

the 






24 

media consultant to Proposition 10? 


25 


A. 

They have a contract with the Prop 10 

people. 

26 


Q. 

You mentioned that there will be 

billboards 





27 

funded by 

the tobacco industry through MSA monies 


28 



Are there any other advertising 


campaigns 



covered 

with 

of 

those 
Morris, 

going 


9 

10 

11 

12 

13 

14 

15 

16 


that will be undertaken in the state of 
to 

your knowledge, that will also be funded by MSA 

A. There... No. And I want to be clear 

most of the billboards that the tobacco industry 

paying for ceased on January 14th. There were a 

number they paid through January 14th, and there 

very few of them that are still up. 

Q. Do you have any explanation or any 
understanding as to why that's the case? 

A. The reason that's the case is the MSA 

the duration of time until the original contracts 

the billboard companies were completed, and most 

those expired on January 14th, 2000, and most of 

billboards belonged to Philip Morris, and Philip 

on January 14th, put Miller beer up. 

Q. To your knowledge, are any MSA monies 
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17 to be utilized in the state of California for 

billboard 

18 advertising through the American Legacy 
Foundation? 

19 A. I have no knowledge. 

20 MS. MARTIN: Chris, I'm sorry. 

21 May I ask just a couple of 

procedural... 

22 MR. L'ORANGE: Sure. 

23 MS. MARTIN: Because I'm trying to 

understand 

24 the working relationship between your section and 

Asher 

25 and the media providers. Do you or your section 

26 directly purchase media? 

27 THE WITNESS: No. 

28 MS. MARTIN: So you provide monies or 


31 

1 

2 

3 

purchase the 

4 

5 

6 

media 

7 

longer that 


to 


provided monies to Asher, correct? 

THE WITNESS: Correct. 

MS. MARTIN: Who, in turn, would 

media, correct? 

THE WITNESS: Correct. 

MS. MARTIN: And you don't know what 

exactly they have purchased and for how much 

media will last? That — the ads running pursuant 


9 that media buy will last? 



10 


THE 

WITNESS: 

They're under contract to 

the 







11 

State. 

They cannot purchase media on behalf of 

the 







12 

State 

beyond the length 

of their contract. 


13 


MS . 

MARTIN: 

They cannot purchase media 

that 







14 

will run beyond the length of their contract — 


15 


THE 

WITNESS: 

Right, correct. 


16 


MS . 

MARTIN: 

— or they cannot enter 

into any 







17 

new purchases? 




18 


THE 

WITNESS: 

They cannot expend funds 

after 







19 

March 

31st for 

the purchase of media. 


20 


MS . 

MARTIN: 

So it's possible that they 

had 







21 

bought 

media before March 31st but which will run 

after 

22 

March 

31st? 




23 


THE 

WITNESS: 

No. If they have media 

after 







24 

March 

31st, they will have to cancel that media. 


25 


MS . 

MARTIN: 

Even if it's already paid 

for? 

26 


THE 

WITNESS: 

It is not already paid 

for. 

27 


MS . 

MARTIN: 

Thank you. 


28 


MR. 

L'ORANGE: 

: Q. When the new RFP is 


let, 
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32 


that 

indicate 

criteria 

with 


1 

2 

3 

4 

5 

6 
7 


do you have any understanding as to whether Asher 
intends to submit an application for that RFP? 

A. They have said that they will apply for 

RFP . 

Q. If it's not confidential, could you 
to me generally what the scoring criterion or 
are when you looked at the RFPs this last time 


8 respect to Asher and Runyon? 

9 A. I'm not quite sure how to answer that 


10 

question. 




11 

Q. 

How does the scoring process work. 

in 

12 

particular 

this last time 

when you analyzed 


Asher' s 





13 

response to RFP and Runyon 

's response to RFP? 


14 


Are there core 

criteria that you 


consider? 





15 


Is there some weighting system that's 

16 

utilized? 

How is that process conducted? 


17 


MR. MANSFIELD: 

Are you asking for 

the 

18 

process in 

general? 



19 


MR. L'ORANGE: 

Yeah. 


20 


MR. MANSFIELD: 

I'll allow her to 


answer 





21 

that. 




22 


MR. L'ORANGE: 

Yeah. 


23 


MR. MANSFIELD: 

But not as to any 


specific 





24 

media advertising. 



25 


MR. L'ORANGE: 

Q. No, general 


analysis. 





26 

A. 

It has a multi- 

step process. 


27 


First they have 

mandatory requirements 

that 





28 

all agencies have to either meet or not meet. 



33 
by a 
scored; 
have 


1 

2 

and 

3 


4 

component. 

5 

stage. 

6 
7 


procedure 

the 


9 

10 

11 


nature 


12 

13 

14 


Those who meet those are then reviewed 

group of reviewers, and those proposals are 

those proposals that get passing scores, then they 

an oral presentation and a cost proposal 

Neither proposal made it to the final 

Q. To your knowledge, have there been any 
discussions that the State may modify the RFP 

as it applies to selecting a media contractor for 

Prop 99 program? 

A. Yes. 

Q. To your knowledge, what have been the 

of those discussions about an RFP modification? 

MR. MANSFIELD: You're asking her to go 
behind — there's no final decision yet. 


http ://legacy.library.ucsf.®tu/tiit(oKi|)[^aOO/|»Bli.industrydocuments.ucsf.edu/docs/jjgl0001 




15 


THE 

WITNESS: 

Right. 


16 


MR. 

L'ORANGE: 

There's a press release 

on it. 

17 


THE 

WITNESS: 

There is? 


18 


MR. 

L'ORANGE: 

Yeah. 


19 


MR. 

MANSFIELD 

: That they're going to 

do it? 

20 


MR. 

L'ORANGE: 

I will share with you 

what I 

21 

have 





22 


MR. 

MANSFIELD 

: You can talk about 

what's 

in 






23 

the 

release, then. 



24 


MR. 

L'ORANGE: 

Madam Reporter, if you 

would 

25 

mark 

this next 

in order. 



26 




(Defendants' Exhibit 133 

was 

27 




marked for 

identification) 





28 


MR. 

L'ORANGE: 

Q. Now let me hand you 


34 

look at 

your 

two 


$45,000, 

000 


10 

with 

11 

another 

12 


13 

2000. 

14 

March 

15 


16 


17 

second 

18 

decision 

19 

for 

20 

tobacco 

21 


1 Exhibit 133 and let you and your attorney take a 

2 it for a minute. If I may, I'd like to look over 

3 shoulder when we talk about it, and there's one or 

4 questions that I'd like to pose on it. 

5 Exhibit 133 is a copy of an article 

6 appeared in the ADWEEK Eastern Edition on October 

7 1999. It was obtained off the Internet from some 

8 research. The article indicates that the Tobacco 

9 Control Section had halted a review for its 


11 Asher & Partners, the current provider, for 


14 A. The contract was only renewed through 

15 31st of 2000. 

16 Q. Now this document makes reference to a 

17 statement by you that the — and I'm reading the 

18 sentence here. The document says, quote, "The 

19 was made because of a lack of proposals submitted 

20 the business, said Colleen Stevens, chief of 


California-based 

22 client," close quote. 

23 Was that one of the considerations that 

the 

24 State has undertaken with respect to revisions in 
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the 


25 

— got 

26 

27 

people 

28 

haven't 
35 

1 

2 

with 

3 

4 

5 

RFP 


attract 

7 

8 
9 



10 


11 

and 

12 

any of 

13 


14 

attract 

15 


16 


17 


18 

me in 

19 


20 


21 

that 

22 

the 

23 


24 

cannot 

25 

they have 


26 


27 


28 


the RFP 


36 


they 
any way, 
conflict 


1 

2 

3 
of 

4 

5 


tobacco 
level. 


RFP, the fact that they only had two submissions 
two submissions? 

A. We are looking at how to get more 
interested in bidding on State business, but we 


decided — figured out exactly how to do that. 

Q. Was that a subject that was discussed 

Asher or Runyon in any way? 

MR. MANSFIELD: Was what? 

MR. L'ORANGE: Q. The fact that the 

process was going to be revised in an effort to 

more business, or more businesses to deal with the 
State? 

A. It's a separate issue from the review 
process. 

Q. Now without getting into proprietary 

confidential information, can you divulge to us 

the considerations that are being looked at by the 
State, in terms of revising the RFP process to 

more businesses? 

A. No. 

MR. MANSFIELD: She cannot. 

MR. L'ORANGE: Q. Can you indicate to 

any way what are the mandatory requirements that a 
respondent to the RFP — strike that. 

What are the mandatory requirements 

Asher or Runyon had to respond to, with respect to 

RFP let by the State this last time? 

A. The mandatories last time — and I 

remember all of them — include such things as 

to have a California based office. If they're a 
subsidiary, they have to have a guarantee by their 
parent corporation that whatever is included in 


will be honored by the parent corporation, that 

have to have no conflict of interest with — in 

shape, or form. And we have a very strict 

interest, in terms of conflicts around doing any 
business with any parent or subsidiary of the 

industry. They have to have a minimum billing 
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7 

the top 

8 
9 


either 

10 

besides 

11 


12 


13 


14 


15 


16 

has 

17 

criteria. 

18 

reasons 

19 


20 

been 

21 

of the 

22 


23 


24 

the 

25 

chief of 

26 


27 

person — 



28 

been 


37 

1 

months, 

2 


3 


4 

position 

5 


6 

became 

7 


8 


9 

consistently 


10 


11 


12 

perform 

13 

the 

14 


15 


16 

obtained 

17 


18 


19 


submitted to 


Those are the ones I can remember off 

of my head. 

Q. Are there any other requirements that 
Runyon or Asher had to meet in this last RFP, 
the mandatory? 

A. That's too hard to answer. 

Q. Other requirements would be the type of 
creative concepts that they submitted with their 
responses? 

A. There's a whole review process and it 
many steps and there's many different kinds of 
but I couldn't really go into exactly all the 
why. 

Q. Now over the ten years that you have 

with the section, have you always been in charge 

media unit? 

A. No. 

Q. What has been your progression through 
unit that has led to your current position as 
the media unit? 

A. I was originally hired as the sole 

I was the first person hired, and then after I had 


at the Tobacco Control Section for about six 

they hired somebody to supervise me. 

That person stayed for about a 
year-and-a-half and then went to a different 

and I assumed the position that I currently have. 
Q. So sometime in roughly mid 1991 you 

essentially the head of the media unit? 

A. Yes. 

Q. And you've held that position 

from that point on? 

A. Correct. 

Q. Now is one of the job duties that you 
in your position the creation or participation in 
budgeting process? 

A. What is the budgeting process? 

Q. Do you participate in how funds are 

for the operation of your section in particular? 
A. No. 

Q. Do you create a budget which is 
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20 

submitting 

21 


the person who heads up the section, in turn 

that to the State for approval? 

A. No. We are given a budget. 

Q. Do you have any knowledge about how 


that for 


spent 


119-A and 


has not 

14 

15 

reflected on 

16 

exclusively 

17 

18 

think 


money has been spent on the media campaign since 

inception in late 1989 or early 1990? 

A. The chart you're looking at is the best 
tracking of that information. 

Q. You're a step ahead of me. Let me hand 


you Exhibits 119-A and B and ask you to look at 

a minute. Would it be your testimony that the 

possible source for information on what has been 

on the media campaign is contained on Exhibits 

B, which essentially sets forth the same figures, 

119-B goes into the budget act of 1999? 

A. This particular chart lists more money 

was spent by the media campaign. 

Q. And you're referring, again, to 119... 

A. B. 

Q. How much more money is listed on 119-B 

was actually spent? 

A. As of this date the amount under 1999 


been encumbered into the actual contract. 

Q. The difference between what is 

119-B and what was actually spent is limited 

to 1999? 

A. No, there was one other year where — I 
it's 1994 — where it says 12,000,000 and it was 
6 , 000 , 000 . 

Q. Well, 1999 reflects $19,624,000. 

Do you have any understanding as to the 
amount that has actually been spent for 1999? 

A. Zero. 

Q. And that's because of the termination 

Asher's contract? 

A. Correct. 

Q. So currently there's about $19,000,000 


that's 


expended 


sitting in an escrow, if you will, that will be 
in the future? 

A. I am not sure what happens to the money 
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or 



4 

where the 

money is. 


5 

Q. 

Now going back to my original question. 


6 


Other than the caveats that you've 

supplied 





7 

for us with respect to 1994 and 1999, is Exhibit 

119-A 

8 

and B the 

best source of information as to what 

has been 

9 

spent by 

the media campaign over the duration of 

the 





10 

program from 1989 to 1999? 


11 

A. 

119-B. 


12 

Q. 

Now would it be fair for me to say that 

119-B 





13 

also would be the best source of information for 

what 

14 

has been 

expended by all aspects of the 

Proposition 

99 



15 

campaign 

from the outset in 1989 through 1999? 


16 

A. 

I am not as familiar with the other 


17 

components and exactly their budgeting to be able 

to 





18 

specifically answer that question. 


19 

Q. 

Who, in your opinion, would be the best 


20 

person to 

give us that information? 


21 

A. 

I'm not sure. 


22 

Q. 

Anyone within the Tobacco Control 

Section? 

23 

A. 

I'm not sure who exactly... who would 

be the 





24 

best person. 


25 

Q. 

Now we've had reference made to budget 

cuts 





26 

that occurred in or about 1994 through 1996. Are 

you 

27 

familiar 

with those budget cuts at all? 


28 

A. 

Yes. 


40 

1 

amounts that 
2 


period of 


3 

4 


and 
spent, 
sort 

of 

don ' t 
of 


5 

6 

7 

8 

9 

10 

11 

12 

13 

14 


budget 


Q. What effect did that have on the 
were proposed for media campaigns during that 
time? 


A. Well, those years, 1993 through 1996, 

again, 6,000,000 less than is on this chart was 

cut in about half the amount of money that was the 

of base number we were going for. 

Q. To your knowledge, was there any form 

legal action or lawsuit that was filed seeking a 
restoration of those funds? 

A. There were multiple lawsuits, but I 

have enough information to speak to the specifics 


those lawsuits. 

Q. Do you have any understanding that the 
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15 


16 


17 


18 


19 


20 


21 

other 

22 

of 

23 

it is 

24 


25 


26 

for 

27 

campaigns 


28 


cuts were restored in the 1997 budget? 

A. I'm not sure exactly what year it was 
restored. 

Q. Could it have been 1997, based on your 
recollection? 

A. It could have been 1996. 

Q. Does your section coordinate with any 

State agency to assist that agency in the creation 

antismoking or anti-tobacco advertising, whether 

media, print, outdoor — any type at all? 

A. I don't know what "coordinate" means. 

Q. Do other State agencies call upon you 

assistance to help them devise antismoking 

that that particular agency may be funding? 


41 

1 

coordinate in 
2 

3 

4 

5 

think 

6 
7 

advice 


9 

asked 

10 

11 

12 

terms of 

13 

technical 

14 

all to 

15 

16 

for 

17 

sometimes 

18 

assistance"? 


19 


you. 


for 


what 

media 


20 

21 

22 

23 

24 

25 

26 
27 


with her 


For instance, have you had to 

any way with the Department of Education? 

A. I'm not aware that the Department of 
Education has any media. 

Q. Is there any State agency that you can 

of that has any type of media campaign currently 
ongoing, wherein your section has been asked for 

and counsel on how to conduct that campaign? 

A. That's a different question than you 

previously. 

Q. Okay. 

A. Because I am the senior person, in 

doing media campaigns, I sometimes ask for 
assistance, but it isn't necessarily related at 
tobacco. 

MR. GROSS: Excuse me. Just one thing 

the record I was tracking. Did you say "I am 

asked" or "I sometimes ask for technical 

I think you were saying that people ask 

On the record it showed up as "I sometimes ask." 

THE WITNESS: People sometimes ask me 

technical assistance. 

MR. L'ORANGE: Q. Have you ever had 
discussions with Christine Steele of Asher about 

documents Asher retains that deal with the Prop 99 

campaigns? 

A. I do not remember having discussions 
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28 


about those. 


whether 

have 

the time 


whether 
they 

12 

13 

gave me 

14 

15 

16 

17 

18 

whether they 
or 


1 Q. Do you have any understanding as to 

2 Asher has retained all of the media campaigns that 

3 been submitted and approved by the State during 

4 that Asher has held the contract? 

5 A. I don't know what a media campaign is. 

6 Q. I'm sorry, a media plan. 

7 A. Asher is the one who made these charts. 

8 Q. Okay. 

9 A. So that's the record. 

10 Q. Do you have any understanding as to 

11 they have maintained all of the media plans that 


data for 


sure. 


have submitted to you? 

A. I know they have these, because they 

these. 

Q. In other words, the 132-A through E you 
obtained from Asher? 

A. Correct. 

Q. Were there any discussions as to 


19 

had any 

other documents that reflected media buys 

20 

media flowcharts? 


21 

A. 

No. 


22 

Q. 

Do you receive any of the data that 

is 

23 

provided 

to Asher by Telemark? 


24 

A. 

I'm not sure what you mean. 


25 

26 

Q. 

Can you remind me what Telemark is? 
Telemark tracks frequency and reach 


27 

28 

Asher. 

A. 

Um-hum. I am not — the way — I'm 

not 


43 

1 

not have 

2 

report. 

3 

results 

of 


4 


5 

to 

6 

awhile? 

7 

they 

8 

them 

9 


10 

like it' 

s 


11 


12 


the way you're phrasing that, if I have that or 

that. I'm not sure. I don't get a Telemark 

Q. Does Asher communicate to you the 

Telemark's research? 

MR. MANSFIELD: I think it's vague as 

time. Do you mean regularly? Monthly? Once in 

MR. L'ORANGE: Q. At any time have 

communicated to you any of the results provided to 

by Telemark? 

A. See, the way you're asking it, it's 

not — I don't know the answer. 

I think no, but I... I'm not sure. 
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13 

provided 

14 


15 


16 


17 


18 


19 

a 

20 

in 

21 

plans and 


22 

but we 

23 

are 

24 


25 

time 

26 

the 

27 


28 


Q. Has Christine Steele or Asher ever 

to you any of the information generated by Western 
Media? 

A. Yes. 

Q. What information have you received with 
respect to Western Media? 

A. What I get from Western Media is during 

time period, for example, if we were buying media 

October of 1999, they would send us the media 

the specific stations and the times and places, 

only keep those for a couple months and then they 

thrown away. 

Q. Are they kept for the duration of the 

that the ads appear at the specific stations and 

specific times? 

A. Yes. 


44 

what was 

going 

to 

the 


1 

2 

3 

4 

5 


exhibit, 

7 

numerous 


9 

10 

by 

11 

12 

13 

14 

15 

document 

16 

17 

18 

19 

20 
21 
22 

was 

23 

24 

25 

26 

Public 

27 


Q. If I could ask you to take a look at 

marked as Exhibit 126 by Ms. Roeseler. I'm also 

to show you an unmarked copy, and let me represent 

you what we've been doing to save trees in Oregon. 
We've marked the first and last page of each of 

exhibits and we've shown the witness the full 

to avoid having to photocopy these documents on 

occasions. Now have you seen this exhibit before? 
A. Yes. 

Q. Is this a document which was prepared 

someone in your group? 

A. Yes. 

Q. Do you know who prepared the document? 
A. No. 

Q. Do you know approximately when the 

was prepared? 

A. Pre '97. 

Q. So this was pre '97. 

A. Yes. 

Q. Was this prepared at your direction? 

A. Yes. 

Q. What was the reason why this document 

prepared? 

A. It was prepared in response to a Public 
Records Act. 

Q. In other words, somebody through the 

Records Act requested that this information be 
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provided 



28 

45 

1 


2 


3 

produced 

4 

that 

5 


6 

this 

7 


8 

produced 

9 

information 


10 


11 

come 

12 

that 

13 


14 

for 

15 


16 


17 

lawyer that 


18 


19 

this 

20 


21 


22 


23 

columns ( 

on 


24 

you 

25 


26 


27 


28 

within 


4 6 

1 

were 

2 

that 

3 


4 


5 

the 

6 

those 

7 


8 


9 


10 


billboards 

11 


to them? 


A. Correct. 

Q. Is this, in your opinion, an accurate 
representation of the TV spots that have been 

for the Tobacco Control Section, up to the point 

the document was prepared? 

A. Without going over it page by page, if 

is the full document, then it would be the best 
information at that time as to what had been 

Q. Do you know who requested this 

through the Public Records Act? 

A. Most of my Public Records Act requests 

from people like you guys. I have since been told 

I was wrong in preparing this document, so... 

Not because I made a special document 

you, not took what I already had. 

MS. SHERIDAN: Just to clarify; are you 
saying for this particular document it was a 

made a request, or do you recall? 

THE WITNESS: I don't recall who made 

request. I get a lot of public records requests. 

I spend an inordinate amount of time 
responding to public records requests. 

MR. L'ORANGE: Q. There are three 

this document; some are checked, some are not. Do 

have any idea who did the checking of the columns? 

A. Whoever prepared the document did the 
checking. 

Q. Is there any... Is there any document 


the media unit which would advise us what spots 

actually aired on television outside of the charts 

you've already identified for us? 

A. No. 

Q. In other words, there's no document of 

type that I've just shown you that would list only 

spots which aired, outside of what you've already 
identified for us on the media flowcharts? 

A. Correct. 

Q. Would your answer be the same for 

that were actually posted? 
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12 

A. 

This is the best record. 


13 

Q. 

"This" being the five exhibits you 

identified 




14 

for us this morning? 


15 

A. 

Correct. 


16 

Q. 

Do you have any information at all 

about how 




17 

accurate the checks in the boxes are in the 

exhibit I 

' ve 




18 

just shown 

you? 


19 

A. 

I edited this document, so I believe. 

to the 





20 

best of my 

knowledge, this is accurate. 


21 


MR. L'ORANGE: Why don't we take about 

five 





22 

minutes. 

Let me get organized and we'll start 

moving 





23 

this thing 

. 


24 

(A recess was taken from 10:24 to 10:34 a.m.) 


25 


(Ms. Mohr joined the deposition) 


26 


MR. L'ORANGE: Q. If I could take you 

back 





27 

to roughly 

the 1994 period when Asher/Gould was 

first 





28 

awarded the media contract, at that time was the 

agency 




47 





1 

involved in the HIV ad campaign, to your 

knowledge 

? 




2 

A. 

No. 


3 

Q. 

Were they involved in the child abuse 

ad 





4 

campaign that they have handled? 


5 

A. 

I'm not aware of a child abuse 

campaign. 





6 

Q. 

What I'd like to do is ask you some 

questions 





7 

that would 

cover the period of time that Asher has 


8 

served as 

your media contractor, and for 

clarification 

r 



9 

did — there is a public relations company called 

Rogers 





10 

& Associates, correct? 


11 

A. 

Yes . 


12 

Q. 

Now is their contract subject to the 

same 





13 

provisions 

that Asher's is? 


14 


In other words, it ends in seven days 

too? 





15 

A. 

No. 


16 

Q. 

They are on a separate contract? 


17 

A. 

Yes. 


18 

Q. 

What is the term of the current 

contract? 





19 

A. 

January — no, November 1st, '99 

through 





20 

December 2003, I believe. 


21 

Q. 

For how long has Rogers & Associates 

served 





22 

as the public relations contractor? 


23 

A. 

May '94. 


24 

Q. 

Was there a predecessor to Rogers & 
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25 

Associates? 

26 

A. 

Yes . 

27 

Q. 

Who was that? 

28 

A. 

Roland & Company. 

48 



1 

Q. 

Are they still in existence, or do you 

know? 



2 

A. 

I believe they are no longer in 

existence. 



3 

Q. 

What is the size of the new contract 

that was 



4 

let to Rogers & Associates? 

5 

A. 

$7.5 million. 

6 

Q. 

And for how long had the previous 

contract 



7 

been designed to run? Roughly three years? 

8 

A. 

From May to the end of — from May '94 

to the 



9 

end of '99 

. 

10 

Q. 

So it was basically about a five-year 

11 

program? 

Five-year contract? 

12 

A. 

I'm incorrect here. 

13 


They had two sequential contracts. 

14 

Q. 

Now do you know the amount of money 

that the 



15 

first contract provided that Rogers could spend? 

16 

A. 

Not off the top of my head. 

17 

Q. 

Do you know the value of the second 

contract? 



18 

A. 

Not off the top of my head. 

19 

Q. 

When you gave me the figure 7.5 million 

for 



20 

this third 

contract, is that over the contract 

term, or 



21 

is that 7. 

5 million per year? 

22 

A. 

That's over the contract term. 

23 

Q. 

Did Rogers have to submit an 

application 

to 


24 

an RFP similar to the manner in which Asher had to 

25 

respond to 

RFPs? 

26 

A. 

Yes . 

27 

Q. 

Do you have any recollection, with 

respect to 



28 

the first 

or second contracts, of the numbers of 

public 



49 



1 

relations 

agencies that had submitted responses to 

those 



2 

RFPs? 


3 

A. 

They have only submitted one RFP as a 

prime 



4 

agency. The previous two, they were 

subcontractors of 


5 

the Asher 

contract. 

6 

Q. 

And with respect to this last RFP for 

which 



7 

they were 

selected as the prime public relations 

8 

contractor 

, how many submissions did you get to 

that 



9 

RFP? 


10 

A. 

One. 
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11 

Q. 

Was it Rogers? 


12 

A. 

Correct. 


13 


MR. L'ORANGE: I'm going to ask you, if 

you 

14 

would, to 

take a look at what I'm going to ask the 

court 





15 

reporter to mark next in order. 


16 


(Defendants' Exhibit 134 

was 

17 


marked for 

identification) 



18 


MR. L'ORANGE: Q. Ma'am, do you 

recognize 




19 

this as an 

article of which you were the author? 


20 

A. 

Yes . 


21 

Q. 

When you write an article that's to be 


22 

published. 

as this article was, do you need to 

have it 





23 

approved by either the Tobacco Control Section or 

DHS? 

24 

A. 

This particular article was — is a 


25 

transcript 

of a presentation, and this particular 


26 

article was not approved by the Department of 

Health 

27 

Services. 



28 

Q. 

Where was this presentation given? 

50 

1 

A. 

Boston. 


2 

Q. 

There is reference to the Robert Wood 

Johnson 

3 

Foundation 

and Boston University School of 

Medicine 





4 

working group, quote, "creating statewide tobacco 


5 

control programs after passage of a tobacco tax. 


6 

Waltham, Massachusetts, October 3-4, 1997." 

This is 





7 

the presentation that you're talking about? 


8 

A. 

Yes . 


9 

Q. 

Is the article the entire presentation. 

or 





10 

did you present additional materials other than 

what's 

11 

set forth 

in the article? 


12 

A. 

This is the bulk of what was presented. 

It 





13 

was a working group, so other information was 

shared. 

14 

Q. 

Did you give an oral presentation? 


15 

A. 

Yes. 


16 

Q. 

Were there discussions in which you 


17 

participated? 


18 

A. 

Yes . 


19 

Q. 

Was the article written material that 

was 





20 

distributed? 


21 

A. 

No. 


22 

Q. 

The article was created, based on the 

oral 





23 

presentation, at some later point? 


24 

A. 

Yes. 


25 

Q. 

Did the article have to be submitted to 


26 

either DHS 

or the Tobacco Control Section, prior 
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to its 


27 publication, for any reason at all? 

28 A. Not this particular article. 


51 

1 

2775 . 

2 

numbers at 


3 

I 

4 

I'm 

5 


6 

a 

7 

lesson 

8 


9 

1994 

10 

the 

11 

agency? 

12 


13 

question. 

14 

why you 

15 


16 


17 

ambiguous. 


18 

using 

19 

document? 

20 

good 

21 


22 

over the 

23 

you 

24 

use 

25 


26 


27 


28 

1999, 


52 

1 


2 

they 

3 

can't — 

4 


5 

an 

6 


Q. If I could draw your attention to page 

Now we have what are called Bates 

the bottom right-hand corner of the page, and when 

refer to a page number, it's the Bates number that 

referring to at the bottom right-hand corner. 

In the upper left-hand column there is 

boldfaced title that says "Lessons Learned," and 

number one was "Find the best advertising agency." 

Now with respect to Asher, from May of 

through December of 1999, is it your belief that 

program contracted with the best advertising 

A. Can't answer that. 

MR. MANSFIELD: Don't answer that 

MR. L'ORANGE: Q. Is there a reason 

can't answer that question? 

A. Well, "best" is — you know... 

MR. MANSFIELD: It's vague and 

MR. L'ORANGE: Q. What did you mean by 

the term "best," when you included it in your 

A. That your best opportunity of having a 

advertising campaign is to have a great agency. 

Q. With respect to Asher's performance 

period of time that I designated, did you believe 

had a great advertising agency, as you intended to 

that concept in your article? 

A. It's too... you know... 

Q. How would you characterize Asher's 

performance from May of 1994 through December of 


as the State-funded advertising agency? 

A. That, again, is... it's — some days 

were good — you know, it's too open-ended. I 

and it's different components within the contract. 
Q. In your opinion, if you were providing 

overall assessment for Asher's performance from 
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May of 

7 

them as 

8 

material 

9 


10 

Again, 

11 

good 

12 

compared 

to 


13 

to all 

14 

I 

15 


16 

period 

17 

the 

18 

the 

19 


20 


21 

identified 


22 


23 


24 


25 


26 

time. 

27 

achieved. 

28 

of 
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1 

May of 

2 


3 


4 

don' t 

5 

which 

6 


7 

please. 

8 


was 

9 

identification 

10 

could 

11 

as 

12 

13 

statement that 

14 

and is 


1994 to December of 1999, would you characterize 

a good advertising agency in the preparation of 

that was funded by Prop 99? 

MR. MANSFIELD: I'm going to object. 

it's still broad as to scope. Are you asking her 

as to those that applied? Good as to those 

what they had used in the past? Good as compared 

those in the State? You need a more narrow basis, 

think, for her to answer. 

MR. L'ORANGE: Q. During the time 

that I've identified for you, did Asher accomplish 

advertising goals that were set out for them by 

State? 

A. No. 

Q. What were the goals that were 

Asher to accomplish during the period of time I've 
identified for you? 

A. The overall goal of the program is to 
decrease the prevalence of tobacco use. Since the 
prevalence did not decline during that period of 

then that's the ultimate goal, and it was not 

Q. Was there no decline in the prevalence 


tobacco use in California during the time period 

1994 through December of 1999? 

A. There... I have to go year by year. 
There were declines — I can't — I 

have the thing that tells me right in front of me 

years, but the last few years it has been flat. 

MR. L'ORANGE: Could I have 7530, 

(Defendants' Exhibit 135 

marked for 


MR. L'ORANGE: Q. Ms. Stevens, if I 


ask you for a moment to look at what's been marked 


Exhibit 135 and just take a moment to review the 
document, and let me represent to you the 


I'm interested in is the one that's been circled 
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15 


16 

composed 

on 


17 

Asher & 

18 


19 

lower 

20 

single 

21 


22 


23 


24 

with 

25 


26 


27 

and this 

28 

as to 
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me 


statement, 

it. 

the 


has 

factors 
talking 
referring 

they 

I'm 


Asher & 
that's 


9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 


in boldface print. 

Now you'll note this letter was 

May 18th, 1999 by Barry Schoenfeld who is with 

Partners. On the first page, at Bates 7530, 

Mr. Schoenfeld says, quote, "Our work has helped 

California's prevalence almost 40 percent - the 

largest decline anywhere in the US," close quote. 
A. Sorry, ask me the question again. 

Q. I haven't yet, but I'm about to. 

Has this statement ever been discussed 

you by Christine Steele? 

A. No. 

Q. Based on your review of the document 

particular statement, do you have an understanding 


what Mr. Schoenfeld is talking about? 

A. I haven't read the — you haven't given 

sufficient time to read the entire document. 

Q. Take a moment and read it. 

I believe you'll find the rest of the 
document doesn't have anything to do with the 

but please take a moment and review and analyze 

A. Well, without going through the rest of 

document, can I just address that one statement? 

Q. Yes, ma'am. 

A. Again, you know, when you say "Our work 

helped," I don't think there's anybody — it's a 
comprehensive program and a lot of different 

affect it, and I'm not even sure when they're 

about, the 40 percent, what they are exactly 

to. So I'm not sure where they came up with this. 

And this appears to be a document where 

are promoting themselves as a business venture to 
somebody else who would want to hire them, and so 

not sure exactly where... how they came to this 
conclusion. 

Q. To your knowledge, were there ever any 
discussions with the Tobacco Control Section by 

Partners with respect to the 40 percent figure 

set out in this exhibit? 

A. I don't know what that means. 

Q. To your knowledge, were there ever any 

discussions with anyone at TCS by Asher & Partners 
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1 concerning the 40 percent figure that's quoted in 

2 Mr. Schoenfeld's letter? 

3 A. I'm not sure what they're referring to 

in 

4 that letter. 

5 Q. What were the goals that were 

communicated to 

6 Asher that the State wanted to accomplish once 

Asher had 

7 been selected as the media contractor? 

8 A. The goal that is stated in the RFP is 

to 

9 reinvigorate the media campaign and recapture the 



10 

public's 

attention to help in again lowering the 


11 

prevalence, which has been stuck for the last few 

years. 

12 

Q. 

Now that's the most recent RFP that 

you're 

13 

talking 

about? 


14 

A. 

That is the one that was from 1999. 


15 

Q. 

Now when Asher was selected as the 

media 





16 

contractor in 1994, do you have a recollection as 

to 

17 

what the 

goals were that the media campaign was to 


18 

accomplish? 


19 

A. 

The overall goals stay somewhat 

consistent, 




20 

which is 

, again, to capture people's attention, to 


21 

support 

the program priorities, and to work 


22 

comprehensively to decrease tobacco use in the 

State of 





23 

California. 


24 

Q. 

Was one of the two primary strategies 

of the 





25 

media campaign to increase the awareness of the 

dangers 





26 

of secondhand smoke? 


27 

A. 

Yes. 


28 

Q. 

In fact, you address that in your 


article as 


56 

1 Bates 2777 in the last full paragraph on the 


right-hand 






2 

side, correct? 





3 

MR. 

MANSFIELD: 

: On the 

right-hand side 

of the 

4 

page? 





5 

MR. 

L'ORANGE: 

Yes, last full 

paragraph. 

6 

THE 

WITNESS: 

Yes . 



7 

MR. 

L'ORANGE: 

Q. Now 

this was a 

strategy 







8 

that was communicated to 

Asher at 

sometime or at 

some 







9 point between 1994 and 1999? 

10 A. Yes. 

11 Q. And was the ad campaign that was 

designed by 

12 Asher responsive in part to that strategy to 
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21 
22 

23 

24 
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25 

through 

26 

27 

28 

change in 
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State 


1 

2 


increasing 

3 


4 

5 



the awareness of the dangers of secondhand smoke? 
A. That was one of the issues addressed in 

campaign. 

Q. Prior to Asher's selection as the — is 

correct term the prime media contractor? 

A. Correct. 

Q. Prior to Asher's selection as the prime 

contractor, was one of the strategies of the media 
campaign increasing awareness of the dangers of 
secondhand smoke? 

A. Yes. 

Q. Has that been a consistent strategy in 

media campaign from its outset in roughly 1990 
the present? 

A. Probably from 1991 forward. 

Q. Was there some fundamental shift or 


the section's policy or some direction from the 
that led to an emphasis on a strategy about 
the awareness of the dangers of secondhand smoke 
roughly 1991? 

A. It was listed as one of the potential 
strategies from the beginning, and the strategies 

weaned down to the ones people felt were the 

strategies. 

Q. So there was a process of refinement 
ultimately led to the section concluding that one 
strongest strategies it could employ was 

the 

public's awareness of the dangers of secondhand 

A. I think "process of refinement" is way 

sophisticated a word for the way the process 

Q. How would you characterize the process? 
A. That we found some things seemed to 

better than others and focused on those. 

Q. During the time period in which this 

was made to focus on the dangers of ETS, did you 

focus groups wherein you could receive feedback 

how effective your messages were with respect to 
secondhand smoke? 

A. Yes. 
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led 

26 

increasing 


27 
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1 

number 

of 


2 


3 


4 

groups. 

5 


6 


7 

entire 

8 


9 

being 

10 


11 

deposition) 


12 


13 


14 


15 

ETS 

16 

the 

17 

California? 


18 


19 

makes 

20 

in 

21 

their 

22 

others, 

23 


24 

result 

25 


26 

you in 

27 


28 

products 
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1 


2 


3 

the 

4 

smoker 

5 

than 



Q. Can you give me some idea as to the 

focus groups from whom you received responses that 

to the decision to focus on the strategy of 

the awareness of the dangers of ETS? 

A. No. 


Q. Can you give me an estimate on the 
focus groups? 

A. It's ten years' worth of time. I don't 
exactly — I can't recollect exactly which focus 

I don't remember when or where. 

They're all sort of blended together. 

Q. Were focus groups performed over the 

ten-year period to see whether the message about 
increasing awareness to the dangers of ETS was 

received by the public? 

(Ms. Sheridan and Ms. Martin exited the 

THE WITNESS: They were periodically 
conducted, with no organized plan. 

MR. L'ORANGE: Q. Did the focus groups 
assist the section and Asher in fine tuning the 

message, in the sense that you wanted it to reach 

maximum number of residents in the State of 

A. Can you ask that again? 

Q. Well, for an example, your article 

mention of the fact that teens typically believe 

their indestructibility, but are concerned that 

use of tobacco through secondhand smoke may harm 

true? 

A. True. That was something that was a 

of a focus group finding. 

Q. And as a result of that finding, did 

turn fine tune the ETS campaign to address that 
particular topic, i.e., teens utilizing tobacco 


but actually affecting someone else? 

A. I don't remember that specifically. 

Q. Was that a message that became part of 

ETS campaign, the use of a tobacco product by a 

but the actual residual effects on someone other 
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7 



the smoker? And I mean in terms of proximity. 

A. Yes. 

Q. Was one of the strategies of the ETS 

to evoke some form of an emotive response in order 

make the particular advertisement more memorable? 
A. That was not the purpose. 

Q. If I may, let me quote from the same 
paragraph at Bates 2777, and perhaps I've 

what you've set out. 

The sentence reads, quote, "These 
strategies" — referring to the two primary 
strategies — "have consistently produced the 
prerequisite emotional reactions that make 

memorable and more likely to move the audience 

changing behavior," close quote. 

Would it be a fair statement for me to 

that one of the objectives of the ETS campaign was 

motivate people to change their behavior? 

A. Yes. 

Q. And the behavior change would be either 

cessation of smoking by the smoker, or persons 

conscious choice not to be exposed to ETS? 

A. Yes. 



9 

used 

10 

11 

was. . . 

12 

13 

14 

which I 

15 

16 

sources, 

17 

18 

19 

20 
21 


Q. The paragraph goes on to say, quote, 
"Throughout, focus groups and other research have 

used to fine-tune and adjust strategies and 

executions to stay current with the changing 

environment and to maximize the efficacy of the 
campaign." 

We've talked a little bit about the 

groups. You make reference to other research. 

Can you tell me what you meant, as you 

that term in the paragraph? 

A. What I believe I meant — and this 

Q. Three years ago. 

A. Three years ago, is input from local 
programs. We have several evaluation studies 

believe you already have in your possession. 

So it's a variety of information 

some formal and some informal. 

Q. Now you make reference to fine tune and 
adjust strategies and commercial execution to stay 
current with the changing social environment and 
maximize efficiency of the campaign. Can you tell 
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me 


22 what you meant by that portion of the sentence? 



23 

A. 

I'll give you an example. 


24 

Q. 

Please. 


25 

A. 

The first secondhand smoke ad, we had 

no 





26 

facts in it because it was before the EPA report. 

As 





27 

time has gone on we have had added additional 

facts, as 




28 

additional 

facts became available. So we have 

adjusted 




61 

1 

the ads. 

That's one way we have adjusted the ads. 


2 

Q. 

Could you remind me what was the first 

ETS ad 

3 

that aired 

in California? 


4 

A. 

It had a pregnant woman, Asian pregnant 

woman 





5 

standing in a kitchen with her husband reading the 


6 

newspaper. 

He's smoking. 


7 

Q. 

And she begins to cough the smoke? 


8 

A. 

Right. 


9 

Q. 

Can you give me an example of what 

additional 




10 

facts were 

developed that were incorporated into 


11 

subsequent 

ETS ads. 


12 

A. 

I can't list them specifically, but 

when the 

13 

EPA report 

was published, there was additional 

facts in 

14 

that, and 

when the Cal-EPA report was published. 

there 





15 

was additional facts in those. And we have 

incorporated 




16 

those facts into the ads. 


17 

Q. 

Now when the new facts were made public 

by 

18 

either an 

EPA report or the Cal-EPA report, prior 

to 





19 

incorporating those facts into an ETS ad, do you 

conduct 

20 

s ome f o rm 

of focus group to see — to gauge 

generally 




21 

what the effect on the public is going to be. 

based on 

22 

the facts 

that would be disclosed in the 

advertisement? 



23 

A. 

No. 


24 

Q. 

Is there any attempt to assess how you 

get a 





25 

greater emotive response from your audience, based 

on 

26 

the facts 

that you're going to disclose in an ETS 

ad? 

27 

A. 

Ask the question again. 


28 MR. L'ORANGE: Would you read it back 

for 

62 

1 her, please. 

2 (The record was read by the reporter) 
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her 
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aware, 
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can 
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24 

mothers 


25 

26 


a 
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I'm 


1 

2 

3 

4 


on the 


any 

segment 

through 

message? 


5 

6 

7 

8 
9 

10 

11 

12 


THE WITNESS: Sometimes we checked the 

execution in focus groups, sometimes we did not, 

sometimes we were able to make a decision based on 
previous cumulative knowledge. 

MR. L'ORANGE: Q. Now I was with you 

the last part of your answer. What do you mean 

say, "We were able to make a decision based on 

cumulative knowledge"? 

A. If you know that a mother, knowing that 

child will be injured by secondhand smoke 

likelihood to change her behavior, you don't have 

keep testing it. That's an example. 

Q. In other words, the mother has become 

you can now change the message to reach some other 
portion of the ETS population? 

A. No, that is not what I said. 

Q. I'm sorry, I'm not tracking. 

A. I said making a mother aware. When you 

make a mother aware that she is harming her 

she may change her behavior, so looking for new 

better ways to make her aware, because clearly we 

not sufficiently made all mothers aware, because 

are still smoking around their children. 

Q. Is it a question of awareness or is it 

question, based on your experience in the ten 

the program, that some portion of the population 


rejects the message? 

A. I'm not sure what that exactly means. 
Q. Truthfully, I'm not either, but what 

asking is to the extent that you've put a message 

airwaves designed to reach the maximum number of 
California residents that you can reach, is there 

consideration that there may be a portion or a 

of the population that, while being made aware 

your efforts, simply chooses to reject the 

MR. MANSFIELD: Consideration when? 

In making the ad or... 

MR. L'ORANGE: At any time. At any 
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time. 

13 

think 

14 

still 

15 


16 


17 

on 

18 

let me 

19 

that 

20 

the 

21 

of the 

22 

personal 

23 


24 

I'm 

25 


26 

that 

27 

with 

28 

message. 

II 


THE WITNESS: I think we haven't — I 

the case is more that there are lots of people we 

haven't reached with the message, more than people 
rejecting the message. 

MR. L'ORANGE: Q. Now let's follow up 

that for a minute. Can you tell me — speak — 

back up for a minute. What you just expressed, is 

your personal opinion or is that the opinion of 

section? The reason I ask is if it's the opinion 

section, we can follow up on it. If it's your 

opinion, I may not be able to. 

A. What did you hear, so I'll know what 

responding to. 

Q. You told me, "I think the case is more 
there are lots of people we still haven't reached 
the message, more than people rejecting the 


64 


expressed 

sitting 

opinion? 


1 

2 

3 


4 

don't have 


5 

6 


And what I'm asking you is is that an opinion 

on behalf of the section, or is that Ms. Stevens 

in here this morning giving us her personal 

A. I can only speak for myself, so we 

like an official policy that says that. 

That was a question you posed and that 


was my 


7 response to the question. 

8 Q. That's fair enough. 

9 Have there been discussions within the 

10 section, however, that the media campaign has not 

11 reached the residents of California? 


12 

A. 

Yes . 

13 

Q. 

And you've participated in those 

discussions? 

14 

A. 

Not all of them. 

15 

Q. 

Some of them? 

16 

A. 

Yes . 

17 

Q. 

Have there been any discussions as to 

what 

18 

types of 

populations within California have not 

been 

19 

reached 

by the section's media campaign or 

messages on 

20 

environmental tobacco smoke? 

21 

A. 

I got distracted. 

22 

Q. 

No, ma'am, please — 

23 

A. 

I got distracted from him and forgot 


http ://legacy.library.ucsf.®tu/tiit(oKi|)[^aOO/|»Bli.industrydocuments.ucsf.edu/docs/jjgl0001 



the 

24 

25 


what 

not 


26 


27 

messages 

28 


question. 

Q. Have there been any discussions as to 
types of populations within California that have 
been reached by the section's media campaign or 
on environmental tobacco smoke? 


65 


1 

populations 

2 

3 

I 


And when I say "reached," the 


who 

have been made aware by seeing your ads. 
A. I cannot remember specific — 


although 


4 believe there have been discussions, I cannot 

remember 


5 specific discussions of, you know, us listing out 

6 populations that have not been reached, although 

we know 


7 

reaching with 

8 
9 


populations 


10 


11 

some 

12 

others to 


13 


14 


15 


16 


17 

to 

18 

languages 

19 

who 

20 

be the 

21 

smoking 

22 

the 

23 


24 


25 

promoting 


26 


27 

there, we 


28 

that is 



that there are populations that we are not 
our message. 

Q. Is the reason you know there are 

that you are not reaching with your message, for 
instance, on environmental tobacco smoke, because 

portion of the population smokes and exposes 

ETS? 

A. That's one reason, but there are other 
reasons. 

Q. What are the other reasons, please? 

A. California is such a diverse state that 

reach all the populations — there are many 

that we do not provide information in. The people 

are most informed about secondhand smoke tend to 

better educated segment of the population, and 

tends to be most... the highest prevalence is in 

less educated portion of the population. 

I think that there is — we have a very 

compared to what the tobacco industry spends 

tobacco as a safe, good, healthy, all the good 
successful people do it messages that are out 

spend a pittance to try to convince people that 


66 

overall 


1 


2 

convincing 


not in their best interest. And I think that 
the tobacco industry is more successful in 
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not to 


in the 


target, 

12 

to do 

13 

populations 

14 

15 

whom? 


able to 


Chinese 


person 


money to 


about, 


Chinese 


encompassed by 
10 


12 

the 

13 

percentage 

14 

nationalities? 


people to smoke than we are in convincing people 

smoke and not to expose their kids. 

Q. Was there a decision made as to ethnic 
populations which would be targeted by the media 

public relations campaign? 

A. Yes. 

Q. And do you have an understanding as to 

those populations were? 

A. I know the priority populations we 

and because of that there is not sufficient money 

campaigns and address messages to all the 

that need the information. 

Q. The priority populations consist of 

A. English speaking, African Americans, 
Mandarin, Cantonese, Korean, and Vietnamese. 

Did I say Spanish? 

Q. No, ma'am. 

A. Spanish. And that is a broad campaign, 

there is insufficient dollars to do specific 
segmentation within those languages. That's just 

campaign in the languages, as opposed to being 

target subgroups within those languages. 

Q. Who speak a different dialect? 

A. Who speak a different dialect or do a 

campaign for the immigrant population, versus the 

who is more acculturated. We only have enough 


do a very broad campaign. 

Q. Has there — when you just set out your 
analysis, are these languages that we are talking 

or actually targeted populations? 

A. These are language campaigns because, 

example, there are more dialects in China and in 

immigrants than Cantonese and Mandarin. 

Q. Has there been any attempt to determine 

percentage of the state's population is 

the languages that you've outlined for me? 

A. No. 

Q. With respect to new immigrants entering 

state of California, has anyone analyzed what 
of them are Hispanic, versus the other 
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to my 

16 
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Spanish 

19 

20 
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is 

22 



A. Not within the Tobacco Control Section, 
knowledge. 

Q. Do you have any knowledge that the 
overwhelming majority of new immigrants are 

speaking, as opposed to some other language? 

A. No. 

Q. To your knowledge, the ad campaign that 

envisioned under Proposition 10, is it designed in 

way to reach any of the populations that you 

feel are not being reached by Prop 99? 

A. My understanding is they will target 

populations. 

Q. Do you have any understanding as to the 

populations Prop 10 plans to target? 


68 

1 

Spanish 

2 


3 


4 

wherein 

the 


5 


6 


7 


8 

have 

9 


10 

whether 

11 

ad 

12 


13 


14 

populations 


15 

MSA? 

16 


17 

target 

18 

groups they 


19 


20 

for a 

21 

whether 

22 

Section 

23 

November 

24 


25 

being 

26 

MSA. 



A. Currently they target the English and 

language. They may target other things. To my 
knowledge, they only target those two. 

Q. Are you aware of any discussions 

Proposition 10 media campaign coordinators have 
indicated they will target populations other than 
Spanish and English speaking? 

A. I am not aware of the discussions they 

about their target populations. 

Q. Do you have any understanding as to 

there are target populations envisioned under the 

campaign that will be financed through the MSA? 

A. That will be what? Say that again. 

Q. That there will be any target 

envisioned in the media campaign financed by the 

Funded by monies from the MSA. 

A. My understanding is they are going to 

some groups, but it is not clear to me which 

will be targeting. 

Q. Let me follow up just on the MSA issue 

moment. Do you have any understanding as to 

monies will be directed to the Tobacco Control 

from the MSA payment made to California in late 

or early December of 1999? 

A. At present I am aware of no monies 

funded to the Tobacco Control Section from the 
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Q. Have there, to your knowledge, been any 
discussions amongst any representative of TCS and 


state government as to having some allocation of 

directed to TCS from the MSA monies? 

A. I am not aware of those discussions. 

Q. Are there any plans that you are aware 

TCS to submit any type of RFP to the MSA 
the 

American Legacy Foundation, seeking funds for the 
Prop 99 campaign? 

A. I am not sure what our plans are, 
that subject. 

Q. Has that subject been discussed in your 
presence? 

A. It has only been discussed — you know, 
there's lots of money in the MSA. Everybody is 
discussing how they can get their share of the 

Q. So TCS is at least discussing whether 

it wants to submit an RFP to the American Legacy 
Foundation for monies to be utilized in a media 
campaign; would that be a fair statement on my 

A. No. 

Q. Can you tell me what the substance of 
discussions have been? 

A. My only knowledge is that the State is 
looking at the potential of getting money from the 

but I am not aware of any connection between that 

and media whatsoever. 

Q. The campaign that was designed to 

to increase the awareness of the dangers of ETS 

commenced in roughly 1991 through the present, was 


any way designed to focus on less educated 
A. No. 

Q. Are efforts to reach low income or less 

educated populations, in the section's opinion, 

performed by competitive grantees or local lead 
agencies, as opposed to a media campaign? 

(Ms. Martin returned to the deposition) 

THE WITNESS: I don't think we've ever 
discussed that. 

MR. L'ORANGE: Q. Do you have any 
about local lead agencies or competitive grantees 
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23 
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24 
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populations wherein topics of ETS are discussed? 

A. I am not aware of that. 

MR. L'ORANGE: Why don't we take about 

or four minutes and let me just get organized here 
again. 

(A recess was taken from 11:21 to 11:34 a.m.) 

MR. L'ORANGE: The record should 

off-the-record discussions we've agreed that 

all of the transcripts will be forwarded to Ms. 

Mohr and that will eliminate witnesses having to 

San Francisco to sign their deposition. 

Normal time is 30 days. Is that okay? 

MS. MOHR: Yes. 

MR. L'ORANGE: Q. Ms. Stevens, in your 
article you made reference to the public relations 
component or contractor as being the unsung hero. 


A. Um-hum. 

Q. "Yes"? 

A. Yes, I did. 

Q. I need an audible response on the 

What did you mean by that? 

A. Where are you looking at? 

Q. It's on Bates 2776. It's the last full 

paragraph in the right-hand side of the page. The 
sentence reads as follows, quote, "While the 

in California's tobacco education media campaign 

received a lot of positive recognition, the public 
relations component has been the unsung hero of 

campaign." What did you mean by that? 

A. What I meant by that — and again, this 

just looking at the advertising PR component of 

program, as opposed to the comprehensiveness of 

program, is one of the things the PR company does 

work closer with the local programs and the 

keep them united, and they work somewhat as the 

keep them on board, in terms of where the rest of 

media campaign is going. 

Q. Can you give me some idea as to the 

the interaction that would occur between the 

relations contractor and people that you've 
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reflect 

cherry 


1 

2 


being on the local level? 

A. An example of the public relations 

would be in 1998, when the bars went smoke free 

were faced with a really onslaught of — I think 

heard accounts of 60 public releases by the 

industry saying how, "The bars aren't working, the 

aren't working, the bars aren't working." 

The PR company worked very closely with 

local programs to keep them from going off subject 

stay on the focus, which is it is a law to protect 
workers in a work environment, and keep reminding 

not to get sucked into the arguments that the 

industry was using to cause havoc and to keep 

on point. 

So they would — regularly we would 

conversations with the local people and say, 

this is where we're going. Let's keep on point." 

And again, it was really a battle of 

relations, because again, what the tobacco 

people would do is they would read through the 
newspapers in the state of California, and in 

story that was on the bars there would be, "It's 
working, it's working, it's working," and then one 
little quote that said, "and John Jones in," you 

"Jake's cafe says it's not working," and the 

industry would take all those negatives from all 

papers each day — just the negative comments — 

them together and then send them to the 
and 

send them to the press. So you got this very 

view of how the story was being covered. 

So it would say, "According to the New 

Times it's not working, according to the LA Times 

not working," but that wasn't what — it did not 
the story as a whole. That would be just be 
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2 

seem 
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public 
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nothing 

to 


8 

to 

9 

existing 

10 

from 

11 


12 


to again remind people over and over again of the 
purpose of the law, why the law was there, who it 

protect, and keep people sort of focused. 

And it was a battle of public relations 

we actually, after a while, realized — because we 

track of all those negative comments — that it 

probably the same five to ten restaurants and bars 

were providing all the negative comments for the 

state of California. As opposed to a 
of 

bars, it was the same guys over and over again 

"It's not working, it's not working, it's not 

So it was a distorted picture that the 
tobacco industry was planting in both the 

mind. So that's one example of something they 

the local programs with. 

Q. And the public relations component, in 

example that you've outlined for us, was 

keeping the people on the local level focused to 

the objective of smoke-free bars? 

A. The local people and the TCS staff. I 
jokingly tell people I gave 1998 to the bars. 

The tobacco industry put up such an 
incredible barrage of hurdles, distortions, 

that that was a big focus, and the point was not 


we were just trying to keep up with the tobacco 
industry's repositioning and attempts to make that 

like it was not a successful endeavor. 

Q. But it's true, is it not, that your 

relations campaign was successful because the 
legislation was passed and implemented, true? 

A. The public relations is not — has 

do with the legislature. The legislature decided 

pass a law. Our only job is to implement a 

law. So the legislative part is totally separate 

what the PR part is. 

Q. I understand that, but the public 
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messages 
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24 


contractor was successful in working with your 
the local level, in the sense that the attention 
maintained on the positive aspects of the 

ion 

of the legislation, was it not? 

MR. MANSFIELD: Whose attention? 

MR. L'ORANGE: The population, the 

of the state of California. 

(Ms. Sheridan returned to the deposition) 
THE WITNESS: It was... it was a 
knock-down-drag-out fight for a year, and I don't 

that anybody was really a winner. The law is 

the books and we're still trying to implement it 

there are still things being done to undermine it. 

again, it's an ongoing job. So there wasn't a 

(Ms. Martin exited the deposition) 

MR. L'ORANGE: Q. With respect to the 


populations in California, was there a selection 
ethnic subcontractors to assist in the media 


A. 

Q. 

served by 

A. 

Q. 


Yes. 

Are there specific populations that are 
those subcontractors? 

Yes. 

Can you tell me what populations those 


A. The broad Spanish language speaking — 


it's people who speak Spanish, but it's not 


targets within that group. It's the same 


gave you before, so it's not really populations. 


language based campaign. 

Q. So one of the groups is Spanish. 

A. Right. 

Q. What are the other? 

A. Korean, Vietnamese, African American, 


some portion of the Chinese population who speak 
Mandarin and Cantonese. 

Q. So there were ethnic contractors who 
participated in the media program designing 

specifically to reach those populations that 

identified for us? 

A. Yes. 

Q. In the creation of messages by an 
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their 


subcontractor, I take it one of the considerations 

ensure the message delivered is culturally 

the population that's being targeted? 

A. That is one of the considerations. 

Q. Are there other considerations? 

A. That it, again, will — it's whatever 
needs — whatever the message needs to be for that 
population. The people in the state of California 

at different levels of acculturation. 

Besides culture, there are different 

of acculturation. So, for example, our immigrants 
coming in from Vietnam, Japan, China, Korea, where 

have incredibly high smoking rates, where tobacco 

advertised absolutely across the board, where 

are given out at weddings; where, you know, 

whole culture supporting smoking, those same 

come to California and we have to really counter 

they are. And they're in a different place, the 

immigrants, than the residents, long-term 

California. 

Q. You and other witnesses have used the 

"acculturation." What do you mean by that word? 
Let's put it in the context of 

coming to the United States. 

A. What I mean by acculturation is there 

difference between a person who comes from Vietnam 

lives in a totally Vietnamese neighborhood, who 

speaks Vietnamese, doesn't speak English, is 

of a subgroup, like a really mini Vietnam in 

as opposed to somebody who might be sitting at 

table who just happens to be Vietnamese. 

I mean that they really — their roots 


tied to their country of origin, as opposed to 

attitudes, behaviors being in line with what the 
dominant feelings are in California. 

Q. Was one of the purposes of the media 
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campaign, through the media subcontractors, to 
acculturize the populations to whom the message 

directed? 

A. Acculturation is a bigger issue than 

control can ever take on. 

Q. I understand that, but was one of the 
objectives of the messages crafted by the media 
subcontractors to acculturize the populations to 

the message was being directed? 

A. I don't think that word makes sense in 

sentence. 

Q. Did the media subcontractors' messages 
address the issue of acculturization in any way? 

A. It still doesn't make sense. 

Q. Can you tell me why? 

A. Media campaign's job is to educate 

about tobacco, starting with wherever they are, 

because California is such a diverse state and 

so many levels of where they are, we can only do 

superficial messages, and I think that the tobacco 
industry has — because they have different 

different companies, are able to reach deeper and 
penetrate into communities at a much higher level 

we will ever be able to. 



Q. Do you have any knowledge as to the 

ETS ads or commercials that were directed to the 
targeted ethnic populations? 

A. Yes. 

Q. What was the predominant message, if we 

characterize it in those terms, with respect to 

that was conveyed to the targeted ethnic 

A. Okay, that's a real broad question. 

Q. I understand. 

A. I'll give you an example of one. 

Q. I understand. 

A. In the Asian population, for example in 

Vietnamese, there are very limited statistics, but 

appears that men smoke at a rate of over 50 

in California, as compared to about 18 percent of 

rest of the male population. So the majority — 

beginning ETS ads that looked at the Asian 

really were addressed to the men and making them 
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22 were, with respect to a reduction of smoking or 
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23 modification where they didn't smoke in front of 

24 families? 

25 A. No. 

26 Q. So as we sit here today we don't know 

27 that 50 percent figure fell to five percent or 

28 at 50 percent after the ads were aired? 
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A. The — we know that the rate is not 

percent. It has been — those subgroups have been 

very, very difficult target of this campaign, 

again, they come into this country with a really 

smoking attitude, almost believing it is the 

way, which is the predominant message that is in 

focusing — international ads focus on things like 
freedom, independence — I mean that's brand names 

they really focus on that American way. So it's 

for them — there's a hard transition between 

that when you come to America that we don't all 

like in those rugged commercials they have in 

Q. Has the section had any discussions 

difficult it has been to reach these targeted 

populations? 

A. Most likely, but I cannot specifically 
discussions. 

Q. To your knowledge, have there been any 
working groups created by the section in which you 

members of your group participated with respect to 
designing messages that might have a greater 

the targeted populations? 

A. There are no working groups like that. 
Q. Have there ever been, in the course of 

ten years with the campaign of which you are 

A. No, there are no working groups. 
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A. I do not recall. 

Q. Do you have any understanding as to 

function the ethnic networks serve in addressing 

problem that you've outlined for me over the last 

minutes of your testimony? 

A. I know about the ethnic networks, but I 

not know what they specifically do to address the 
specific issues I was talking about. 

Q. In the design of messages which are 

to the ethnic subgroups, does your section receive 

guidance from ethnic networks about what messages 

work better than others? 

A. We don't receive guidance from the 

networks. 

Q. To your knowledge, does Asher receive 
guidance from the ethnic networks about what 

will be more effective in the populations that are 
ethnic subgroups? 

A. I didn't follow that one. 

Q. Does Asher receive any guidance from 

ethnic networks, with respect to messages that 

crafted and directed to the targeted ethnic 


A. No. 

Q. What about the ethnic subcontractors 


actually 

provided 

A. 

Q. 


crafting the message; is there any input 
to them by the ethnic networks? 

There is input provided. 

Do you know what the nature of that 


A. On some occasions, when we have ads 

are thinking of producing or have produced and are 
getting ready to have approved we will run them by 

ethnic networks, but one of our concerns always 

ethnic networks is the fact that they themselves 

better educated, more acculturated, than the real 

population. 

So even though we solicit their input 
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we feel they are a better barometer on these 
than I would be, they are still not actually of — 
are of the community, but they are not of the 
in the way that you would be if you were in a 
apartment house where, you know, everybody is on 
and nobody's working and they all speak Vietnamese 
they don't have jobs and they're just trying to 
out how to survive. 

Q. Would the focus group be the best 

A. We have insufficient money to conduct 

groups in all the potential languages and groups 

would need to test. 

MR. L'ORANGE: Why don't we break now 

lunch. We've been doing about 40 minutes. 

(A lunch recess was taken from 11:55 a.m. to 12:48 

(Ms. Martin returned to the deposition) 

(In the absence of Ms. Mohr) 

MR. L'ORANGE: Q. Ms. Stevens, if I 

draw your attention back to the page that's Bates 
stamped 2777, it is the first full paragraph in 

right-hand column. It reads as follows, quote, "A 
precursor to change is awareness and recognition 

problem exists. Therefore, the program had to 

the general awareness of the magnitude and 

of tobacco use for Californians and their 

A. What an ugly paragraph. 

Q. When you composed that paragraph for 

paper, you believed that to be true? 

A. I have to read it again, because I'm 

sure what I meant by that. So what was the 

Q. When you composed this paper you 

those to be true statements, at the time you 

A. In general, I believed it. 

Q. Now let's apply these two statements to 

ETS campaign. A precursor to change would be an 
awareness and recognition that problems existed 
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26 


exposure to ETS, true? 

A. Um-hum. 

Q. Remember, I've got to have audible 
A. True. 

Q. Therefore, a media program would have 

heighten the general awareness of the magnitude of 

consequences of ETS for Californians and their 
communities, true? 

A. That is one of the goals of the 

Q. Now we've already talked earlier that 

the primary strategies of the media campaign was 
increase the awareness of the residents of 


the dangers of secondhand smoke, true? 

A. True. 

Q. Now one of the mediums that you 
your campaign was the creation of ads that 
health effects of environmental tobacco smoke, 

A. Correct. 

Q. And those ads, in terms of addressing 

effects, became more expansive after the release 
EPA and the Cal-EPA reports that you described for 
this morning, true? 

A. They listed more health consequences 

the release of the EPA report. 

Q. So one of the purposes of the media 

was to heighten the public's awareness of the 

posed by ETS? 

A. Correct. 

Q. Now let me draw your attention to page 

which is your next page over. If I could ask you 

take a look at what would be the second full 

in that column, left-hand column, it begins with 

words "The secondhand." The paragraph reads, "The 
secondhand smoke strategy has been equally strong. 
Informing the public about the serious health 

secondhand tobacco smoke set the stage for public 

voluntary policies to increase the number of 

homes — schools," sorry — "homes, work sites. 
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public places," close quote. 

Do you see the paragraph I'm reading 


1 A. Um-hum. 

2 Q. As a result of the implementation of 

3 secondhand smoke strategy, did you see an increase 

4 the numbers of smoke-free schools? 

5 A. There was a law passed to make schools 

6 free, separate and apart from the media campaign, 

7 it's hard to draw a correlation between those two 

8 things. There was first a state law and then a 

9 law. 

.0 Q. Did the campaign, in the opinion of the 

.1 section, play any role in increasing the number of 
.2 smoke-free schools in the state of California? 

.3 A. No. 

.4 Q. The campaign did not? 

.5 A. No. 

.6 Q. Did the campaign, in the opinion of the 

.7 section, play any role in increasing the number of 
.8 smoke-free homes in the state of California? 

.9 A. That's less clear. 

10 Q. Has there been any attempt to evaluate 


increasing 

22 

23 

24 

reported 

25 

California 


85 

or the 
tracks 
it 


impact of the media campaign with respect to 

the numbers of smoke-free homes in California? 
A. Not to my knowledge. 

Q. Are you aware of any data that has 

an increase in the percentage of homes in 


26 

which are 

now smoke 

free? 


27 


A. 

Yes . 



28 


Q. 

What is 

that data? 


1 


A. 

There is 

data in either the 

CATS data 

2 

Pierce or 

the Gallup, one of those reports that 

3 

that 

information. 

I'm not sure what the source of 

4 

is . 





5 


Q. 

Have you 

reviewed that data 

at any time 

6 

the 

past? 




7 


A. 

I am aware of that data. 


8 


Q. 

Have you 

made any attempt to 

interpret 


media 

10 

smoke-free 

11 


data, in attempting to evaluate the impact of your 
efforts on the increase in the percentage of 
homes in California? 


http ://legacy.library.ucsf.®tu/tiit(oKi|)[^aOO/|»Bli.industrydocuments.ucsf.edu/docs/jjgl0001 




12 

what 

13 


14 

a long 

15 


16 

smoke 

17 


18 


19 


20 

data 

21 

aware 

22 


23 


24 

what 

25 

smoke-free 


26 

to the 

27 


28 

86 

1 

about 

2 


3 


4 

analysis 
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8 
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9 
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10 

smoke-free 


11 


12 

media 

13 


percentages? 

14 


task? 


A. Well, I think when we look at the data, 

we realize is that most people who smoke are still 
smoking around their children. So that leaves us 

way to go, in terms of we probably have had some 
improvement there, but again, most people still 

around their families. That data... 

Q. I'm sorry, go ahead. 

A. That data also only refers to English 
speaking people and has no — we do not have any 

for non-English speaking on that subject, that I'm 

of. 

Q. Is it your belief that... 

Has any attempt been made to quantify 

portion of the increase in percentage of 

homes reported in California could be attributed 

impact of the media campaign? 

A. I do not believe so. 


Q. Has there ever been any discussion 

attempting to perform that analysis by anybody? 

A. I'm not aware of any. 

Q. Have you ever suggested that that 

performed to determine how effective the campaign 

A. Not to my knowledge. I mean not to my 

don't remember ever discussing it. 

Q. Have you spoken to any of the authors 

have reported in their studies or analyses that 

has been an increase in the percentage of 

homes in the state of California, about whether an 
analysis can be made to determine what impact the 

campaign had producing those increases in 

A. No. 

Q. Has the section itself ever discussed 
contacting those authors with respect to that 

A. Not to my knowledge. 

Q. Has the section discussed at any time a 
specific media campaign focused on ETS in the home 

cars? 

A. Yes. 

Q. When did those discussions take place? 

A. Approximately two years ago — whatever 

the first Gallup report came out. 
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still a 
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my 

14 

inappropriate 

15 

shouldn't 


16 

thing 

17 

say 

18 

seen the 

19 

smoke in 

20 


21 


22 


23 

you not 

24 


25 

all the 

26 

worker 

27 


28 

cars, 


00 

00 

1 

NSA 

2 

it took 

3 


Q. Just so you and I are on the same 
the Gallup report, is that what is commonly 
as the Wave I data? Have you heard it referred to 
that fashion? 

A. I get confused as to which ones are 

It's the Gallup report to me. 

Q. Is the Gallup report the report that 

created by the University of Southern California, 

Gallup organization in Stanford? 

A. Correct. 

Q. Now what about the Gallup report 

discussions regarding a media campaign regarding 

smoke in cars and homes? 

A. The specific thing that prompted it was 

fact that California had made strides, in terms of 
smoke-free public places, but there was clearly 

need for smoke-free homes and smoke-free cars, and 

input at that time was that that is an 
job 

for the government to do, to tell people they 
smoke in their cars. It's a much more appropriate 
for something like the tobacco industry to do, to 
that, "We have looked at the information, we've 
studies, and it is not in your best interest to 
an enclosed area." 

Q. I guess I'm not tracking with you. 

If your program emphasized ETS concerns 
arising in the workplace and in bars, why would 

also emphasize ETS concerns in homes and in cars? 
A. The smoke-free public places involve 

citizens of the state of California, and it's a 

safety issue, primarily. 

It would be very difficult to take on 

and knowing how ugly the tobacco industry and the 
were in taking on bars, and the amount of energy 
to countering it, although you're saying why 
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of the 
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discussions 

24 

25 

to our 

26 

about 
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28 

look 
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2 
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4 


the 


5 


the 

6 

7 

8 
9 

programs 

10 

11 

for your 

12 

13 

14 


goals 


doing this, the reality is if we did it, we would 

massacred, and it would be partly a massacre 
orchestrated by the tobacco industry itself. 

Q. Is there a difference between creating 

commercials encouraging Vietnamese men not to 

front of their families, and creating an ETS 

encouraging all Californians not to smoke in front 

their families, either in homes or in cars? 

A. The message, in terms of not smoking 

your children, is a good message. 

Saying that the government tells you 

should not smoke in your home or your personal car 

tag-on that is — would be counterproductive. 

Q. Even if that message is suggesting do 

smoke in front of your children in a car or at 

A. I think the message is best, in terms 

state, to say, "Do not smoke in front of your 

Q. Wherever that takes place. 

A. I would not add "wherever that takes 

Q. What was the end results of the 

that you are describing for us? 

A. The end result is that we are sticking 

ongoing strategy of continuing to educate people 

the dangers of secondhand smoke. 

Q. Now let me ask you, if you would, to 


down at the bottom of the left-hand column, the 
paragraph that begins with the word "Nowhere." 

A. Um-hum. 

Q. The paragraph read, quote, "Nowhere is 

synergy between the local program activities and 

media campaign more evident than on the issue of 
secondhand smoke. The media campaign lays the 
foundation for change by raising awareness of the 
dangers of secondhand smoke, and the local 


guide and implement community action at the local 
level." At the time you composed that sentence 


article, 

A. 

Q. 


did you believe it to be true? 

Yes. 

Is it a fair statement that one of the 
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1 

2 

track 

3 

grantees or 

4 

smoke 

5 

6 

7 

8 

Control 

9 

by 

10 

11 

12 

receive? 

13 

statewide law 

14 

almost 300 

15 

that 

16 

that's 

17 

18 

though we 

19 

lots of 

20 
of 

21 

miscellaneous 

22 

tracking. 


of the media campaign is to raise the public's 

of the dangers posed by secondhand smoke? 

A. Yes. 

Q. Then the other portion of the strategy 

then to have the local programs implemented by the 

lead agencies or the competitive grantees, through 

programs, implement community action on the local 

That would be a fair characterization, wouldn't 

A. Or community education or... I'm not 

clear what you mean there by "community action." 

Q. It could embrace community education, 

could embrace community action all designed to 

awareness, at the local level, of the dangers 

secondhand smoke, true? 

A. True. 

Q. Did you, as part of your job duties, 

what activity was being conducted by local 

local lead agencies with respect to secondhand 

issues? 

A. No. 

Q. Were any reports provided to you by the 
health education consultants of the Tobacco 

Section with respect to ETS activities conducted 

either of those two entities? 

A. Yes. 

Q. What types of reports would you 

A. Between 1990 and 1994, when the 

to ban smoking in public places was enacted, 

local ordinances were passed. So there, during 

very short amount of time, was much activity — 

just one thing, and that was a public thing, as 
opposed — so there was tracking of that, even 

weren't really involved in that, and there was 

education going on, lots of community events, lots 

things happening; but again, it's only 

information. There wasn't an ongoing specific 
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23 


There were lots and 

lots of things 

happening 





24 

at the 

local level. 



25 

Q. 

Now did that activity continue after 

1994? 

26 

A. 

Yes. 



27 

Q. 

Has it continued up 

to today, so far 

you 






28 

are aware? 




A. Not with the magnitude it did in those 
few years. 

Q. Has anyone ever offered an explanation 

as to why there was a difference in the magnitude 

effort in the first few years, as compared to the 
last — to the most recent period of time? 

A. Yes. 

Q. And what is that, please? 

A. One of the goals of this program — and 

sort of talked around it quite a bit, was to 

public about the dangers of secondhand smoke. 

In California the majority of the 

nonsmoking, and in part by educating that 

public we gave a voice to them and gave them, for 

of us who have always been nonsmokers, an ability 

say, "Hey, why are you smoking?" and, you know, we 
empowered the nonsmoker. And I think we have been 

successful with empowering the nonsmoker to demand 
smoke-free environments. I think we've been less 


20 successful in empowering the smoker to quit 
smoking or 



21 

not smoke around their kids. 





22 

So again, there was this 

empowerment 

and wave 







23 

of action where people suddenly realized 

they 

had 

a 

24 

right to demand smoke-free environments. 

but 

that 

was 

25 

mainly nonsmokers demanding it. So 

once 

that 

law 

was 







26 

passed the nonsmokers somewhat lost 

interest, 

but 

we 

27 

still have the issues of the smokers 

who 

are 


smoking 

28 

around their families. 





92 

of the 
smoking 


1 

2 

3 


Q. From 1994 on was one of the strategies 
media unit to create ads designed to reach the 
population, to make that population aware of the 
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earlier 

13 

respect to 

14 

15 

16 

group that 

17 

18 

others 


agreed. 


think 


talked 


pops into 


smoke-free 


attitudes 


effect 


those 

10 

people who 
11 

because 


of ETS? 

A. Our ads did not significantly differ 
throughout the campaign, with the exception of the 

that additional information became available. 

Q. And you've described that for us 

previously — 

A. Yeah. 

Q. — from the EPA reports. Okay. 

The focus groups that you referenced 

this morning were focus groups utilized with 

the creation of ETS messages? 

A. Yes. 

Q. Now you mentioned for us one focus 

raised the issue about teens and their belief in 
indestructibility but their unwillingness to harm 

around them through tobacco smoke. 

A. I think you mentioned that and I 

Q. Fair enough. Fair enough. 

Are there other examples that you can 

of where focus groups were utilized to fine tune 

messages, outside of the teens message that we 

about? 

A. Sure. 

Q. Could you give me some examples. 

A. The one which pops into my mind, which 


not be the most relevant one, but the one that 

my mind is we did focus groups, before the 

bar law went into effect, to see people's 

about smoking in bars and how they felt about that 

and what kind of messages would motivate people to 
support that law. And even though at that time 

would have been in the — at the end of 1997, even 
though we had then had a seven-year program in 

and had educated the public greatly, people in 

focus groups still felt that it was okay for 

worked in bars to be exposed to secondhand smoke 

they were somehow a lesser group of people. 

Q. Did the focus groups that you conducted 

respect to ETS issues lead to any adjustments in 
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could 
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that was 
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outset, 
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exposure to 
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reducing 

19 

that? 
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media 

21 

promoting 

22 

and 

23 

other 

24 


ETS strategies? And let's set aside the issue 

teens and secondhand smoke for a moment. 

A. It seems like it should have, but I'm 

thinking of any specific examples. 

Q. Now with respect to the ads that were 
created, whether they were print, billboard, 

television for ETS, were there any different 
considerations that you and Asher & Partners 

in terms of where those ads would be aired, the 
frequency with which they would be aired, the 

for which they would be aired, versus any other 

messages that you were putting out by way of ads? 

Anything that made ETS any more or less 
special than any other ad campaign that you ran? 


A. No. 

Q. Over the ten years is there any way you 

tell me whether the amount of funding for ETS was 
greater or less, in terms of percentages, than any 

the other tobacco messages that you wanted to get 

A. Over the years it varied, but it varied 

as a function of the amount of money available and 

ads we were able to get approved, rather than what 

thought was strategically in the best interest of 

campaign. 

Q. Now tell me how the amount of money 

available influenced how it was allocated in the 
program. Actually, let me preface that question 

another one. 

It has been represented to us in other 
testimony that the Proposition 99 had, from the 

essentially three goals: The reduction of 

ETS, countering pro tobacco influences, and 

youth access to tobacco. Would you agree with 

A. And I would add a fourth goal that the 

campaign has been responsible for, which is 

some 800 numbers specifically around cessation, 

doing cessation messages in addition to those 

messages. 
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1 

among the 



2 


3 

goals, 

4 


5 

than 

6 


7 


8 

what 

9 

in 

10 


11 

been 

12 


13 


14 

that 

15 


16 


17 

generalized 


18 

roughly 

19 

quarter 

20 

total 

21 


22 


23 

what I've 


24 


25 

media 

26 


27 

over 

28 


Q. 

A. 

Q. 

allocated roughly equally among the three goals 


articulated for you, or has it been allocated 

four goals that you set out for me? 

A. It has been allocated among the four 

in different combinations. 

Q. Some years you emphasize one goal more 

others? By way of funding, now. 

A. It has to do with the amount of money 
available for funding, and it also has to do with 

ads were approved to run and what we had available 

our arsenal that we could choose from. 

Q. Now have there been years when ETS has 

the message that has received a greater degree of 
funding, as opposed to the other three goals? 

A. I am not aware of a specific year where 

was the case. 

Q. Is there any way, if we looked over the 
entire ten-year program, we could make a 

statement that the funding for ETS has been 

one-third of the total amount appropriated, one 

of the total amount appropriated, one half of the 

amount appropriated? 

A. No. 

Q. Are there any documents, outside of 

shown you today, 119-A and B, that set out the 
individual funding for the ETS portion of the 

campaign? 

A. The documents that I previously turned 

to you are the most specific ones available. 


96 

1 Q. Now are you referencing what we've 

marked 

2 earlier today as 132-A through E? 

3 A. Yes. 

4 Q. Is there, within these documents, any 

5 indication of the amounts of money that are being 

6 expended? 

7 A. Not as by strategy. 

8 There are by periods of time. 

9 Q. In terms of by strategy, are there any 

10 documents that would quantify the total amount of 
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1 

up 

2 


3 

now, as 

4 

would 

5 

it' s 




spent on the ETS portion of the campaign? 

A. No. 

Q. Any way you could estimate that for me 

all? 

A. I have no idea. 

Q. After Asher would create a media piece 

submitted to your section for review and approval? 
A. That was one step in the review. 

Q. Let me ask you, if you would, to take 

through the steps. From the time you advised 

you wanted a media piece that deals with ETS, how 

that process works? 

A. I can give you the generic steps, but 

vary and some may or may not be included every 
Q. No, that's fine. 

A. We would say to Asher, "We need some 
additional environmental tobacco smoke, secondhand 

ads," and they would brainstorm and come back to 


present to us various concepts that they had come 
with. 

I will give you how it happens right 

opposed to the whole time. I will tell you what I 

do if I was doing this today, as opposed to — 

changed over time. So right now what I would do 

would package it up and we would send it to 

Services and meet with Prevention Services in our 

of Public Affairs for them to review and critique 

once TCS was happy with the creative. 

Then we would — after they had 

we would make any changes in it that they would 
critique, then we would repackage the information 

give it back to them. Then — 

Q. Can I stop you just for a minute. 

A. Yeah. 

Q. When you use the term "repackage," what 

you mean? 

A. When you work in a government entity, 

is something you get really good at. So it has to 
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21 

22 

23 

24 

25 

26 

27 

28 

1 

2 


turnaround, 

4 

three 

5 

Affairs, to 

6 

Human 


it 


packaged with a special format and a special cover 
letter and a special way of packaging. 

Q. And when you say repackage and give it 

to them, you meant back to Asher? 

A. No, back — we would — if there were 
specific changes Asher had to make in the copy, 

Asher would make the changes and return it to us. 

we would take the creative, put it in a package 

together, not unlike a package that looks like 
we would send it back to the Office of Public 
In our — based on our current 
would then — let's see — take anywhere from 
months to a year to wind its way from Public 
the Director of Health Services, to the Health and 



7 

Services 

, to the governor's office and back down 

again. 

8 

Q. 

Back to TCS? 


9 

A. 

Back to TCS. And any of the people 

along 





10 

that trail could say they wanted changes. 

additions, 




11 

clarifications, or ax something totally. 


12 


So then it would go — once the 

governor 

' s 




13 

office said, "Yes, you may go forward," we would 

then 





14 

either focus test it or make the ad, depending on 

if we 





15 

still wanted the ad — because a year has now 

passed - 

- 




16 

and then 

we would make the ad, then we would 

re-send 

it 




17 

through 

the exact same process back up again to 

the 

18 

governor 

's office for them to say yes, it's okay. 

and 

19 

then we 

would air it, if they said it was okay. 


20 

Q. 

Are there any ETS ads that you can 

recall 

21 

that you 

focus tested? 


22 

A. 

Yes. 


23 

Q. 

Which ones were they? 


24 

A. 

Well, for some reason I'm stuck on bars 


25 

today. 

We did a bunch on bars. 


26 

Q. 

Was that the waitress ad and the 

bartender 




27 

ad? 



28 

A. 

We actually didn't focus test either of 


99 

the 


1 those, because we focus tested a bunch of ads in 
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1 

now 

2 

January and 

3 

process 

4 

concepts, 

5 

the 


7 


beginning of 1998 to produce, because we wanted to 

sure people were educated — I'm not — wrong year 

1997, because we wanted to make sure they were 

about the law, and then there were some tobacco 
industry-sponsored pieces of legislation and the 
administration decided that even though there was 

existing law that had been on the books for more 

one year saying bars were going to go smoke free, 

they did not want to promote that law, just in 

tobacco industry was successful in its efforts to 

the law back. 

So in 1997 we focus tested, we got 

were raring to go with making new ads to promote 

law, and we had to wait until the legislative 

ended on May 12th, which date will stick in my 

forever because, again, the law goes into effect 

January 1st and we still haven't promoted it. 

We have developed some very complicated 
concepts to make, and then on May 12th we got 

have those ads approved and then Sandra Smolley, 

Health — head of Health and Welfare at that time, 

soon as the legislative session closed, went to 

So we could not have the ads approved 

she was in China for a month. Then she came back 

China, then we got permission to start making the 

And so we made the waitress ad not 

had been focused tested, but because we needed an 

that we could turn around like that, because it is 

October and the law is going into effect in 

we haven't even started making the ad. So the 

affected. So yes, we did test a number of 

none of which we actually produced, and we made 

waitresses as a last-minute decision. 

Q. Besides focus tests, after you've made 
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directly into 
9 

10 

again, but 
11 
12 

market 

13 

distributed 

14 

15 

remember a 

16 

17 

bit 

18 

19 

20 

providing 

21 

of 

22 

23 

24 


advice on 

25 

26 

contacts 


27 

way 

28 


will you test market that ad or does it go 


circulation? 

A. On rare occasions we will test it 

usually we do not retest it. 

Q. Any ETS ads that were essentially 

tested after they were made prior to being 

for circulation? 

A. There may have been, but I cannot 
specific one. 

Q. Now I asked you this morning a little 

about any contacts with the Proposition 10 people. 

Have you been contacted in any way by 
Proposition 10 representatives with respect to 

them with any advice or guidance on the creation 

their media campaign? 

A. Yes, I've been in contact with Prop 10. 
No, I have not been solicited for 

their media campaign. 

Q. What have been the nature of the 

that you had with the Prop 10 people, or the other 

around, they've had with you? 


101 



1 

A. 

Just informally talking because of 

having 

a 




2 

common 

issue and not in any formal way. 


3 

Q. 

Have you learned from any source that 

one of 





4 

the markets that the MSA monies — MSA now — will 


5 

concentrate on is the teen market? 


6 

A. 

Yes. 


7 

Q. 

Has your unit adjusted its strategy. 

such 

8 

that it 

will not focus or deal with the teen 

market, 

but 




9 

rather 

divert its energies into areas other than 

the 





10 

teen market? 


11 

A. 

We have discussed that issue. We have 

not 





12 

concluded thoroughly that we will no longer do 

youth. 

13 

Q. 

Has anyone from the MSA, the American 

Legacy 





14 

Foundation, contacted you with respect to any 

advice 

and 




15 

guidance 

with respect to 

the MSA campaign? 

16 

A. 

Guidance from 

me? 

17 

Q. 

Guidance from 

you. Assistance? 

18 

A. 

No. 


19 

Q. 

Suggestions? 
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20 

A. 

No. 

21 

Q. 

Any help at all? 

22 

A. 

No. 

23 

Q. 

Have you ever heard of a gentleman 


whose name 

24 is Paul Dowhall? 

25 A. No. 

26 Q. To your knowledge, does he have any 

cache in 

27 the health care industry at all? 

28 A. I never even heard of him. Say it 

again. 
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1 

2 

3 

4 

campaign? 

5 

6 

it's my 

7 

8 

any 

9 

10 

be 

11 

12 

as the 

13 

14 

names, 

15 

16 

representative 

17 

AESI, 

18 

19 

20 
21 

with 

22 

23 

24 

Disease 

25 

26 


Q. Paul Dowhall. 

A. Doesn't sound familiar. 

Q. Have you been contacted at any time by 

Ms. Deborah Sivas for assistance in the media 

A. Who are these people? 

Q. I'm just asking. Like the man said, 

dime. I get to ask the questions. 

To your knowledge, does Ms. Sivas have 

recognition or cache in the health care industry? 
A. I've never heard of her. So she could 

president of the health care industry. 

Q. Are you aware of an organization known 

American Environmental Safety Institute? 

A. It has one of those familiar sounding 

but I cannot say for sure. 

Q. Has anyone claiming to be a 
of 

the American Environmental Safety Institute, or 

ever contacted you about the creation of a media 
campaign? 

A. Not to my knowledge. 

Q. Have you ever had any dealings at all 

the Institute for Health Promotion and Disease 
Prevention? 

A. Institute for Health Promotion and 

Prevention. Which one is that? 

If you give me a clue which one it is 


27 Q. I'm just asking you, do you have any 

28 recollection of ever being contacted by that 
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1 

2 

they all 

3 

4 


the 


5 


does that 


organization at all? 

A. Well, that one sounds familiar, but 

sort of sound familiar. 

Q. If I told you it was affiliated with 

University of Southern California in some way. 
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6 

refresh 

your recollection at all? 


7 

A. 

Well, that's... Center for Health... 


8 

Q. 

It's the Institute for Health Promotion 

and 





9 

Disease 

Prevention. 


10 

A. 

I don't think so, unless you give me a 

better 





11 

clue. 



12 

Q. 

Have any private organizations, during 

the 





13 

entirety 

of the Proposition 99 campaign, ever 

contacted 




14 

you for 

assistance, guidance, advice on the 

creation 

of 




15 

a media 

campaign which would address ETS? 


16 

A. 

Yes. 


17 

Q. 

Who? 


18 

A. 

It goes back to a similar question you 

asked 





19 

previously, because I've been doing this a long 

time. 





20 

people call me up and ask me to explain to them 

what 





21 

California does and how we did it and why we did 

it. 





22 

and — but I don't — but I am not involved in 

people 





23 

actually 

creating their campaigns, so it's mainly 

other 





24 

states. 



25 

Q. 

This would be other state — other 

states' 





26 

Departments of Health Services, the analog to DHS 

here? 





27 

A. 

Right. 


28 

Q. 

Any idea as to the number of states 

that have 
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1 

contacted you, in terms of what you did and how 

you did 





2 

it? If 

I were to throw out an estimate by another 


3 

witness 

of roughly 30 or more, would that be 

accurate. 





4 

in your 

opinion? 


5 

A. 

Yes . 


6 

Q. 

Have any foreign countries? 


7 

A. 

Yes . 


8 

Q. 

Who? 


9 

A. 

Canada, Australia, several of the 

European. 

. . 




10 

Q. 

Has Singapore? 


11 

A. 

So many call that I don't really — I 

don' t 





12 

recall. 



13 

Q. 

Is that because of the volume of calls 

you're 





14 

receiving, or because there's been so many 

different 




15 

locations that have called in? 


16 

A. 

There's so many different locations. 


17 

Q. 

Have you ever — or are you aware of or 


have 
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18 

you ever dealt with a Dr. Carl Anderson Johnson? 


19 

A. 

Is he the same Carl — where does he 

work? 

20 

Q. 

USC, I believe. 


21 

A. 

I am aware of an Andy Johnson who works 

at 

22 

use. 



23 

Q. 

What is your awareness of Andy Johnson? 


24 

A. 

That he has done some tracking studies. 

but I 

25 

could not 

speak to the content of those studies. 


26 

Q. 

Has Andy Johnson ever contacted you 

with 

27 

respect to 

his tracking studies? 


28 

A. 

I believe there were several contacts 

in the 
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1 

early '90s 

, but I could not remember the content 

of 





2 

those contacts, or anything about them. 


3 

Q. 

Early '90s would be to about '92, '93; 

would 





4 

that be fair? 


5 

A. 

Yes. 


6 

Q. 

From '93 on do you have any 

recollection 

of 



7 

any contacts by Andy Johnson? 


8 

A. 

I saw him at a conference three years 

ago 

9 

presenting 

That was the only time after '92. 


10 

Q. 

Was he presenting any of the tracking 

data at 





11 

the conference? 


12 

A. 

I don't even remember what he was 

presenting. 




13 

Q. 

Have you read any articles that Andy 

Johnson 





14 

may have authored or coauthored relating to the 

tracking 

15 

data that 

he had? 


16 

A. 

I may have, but I do not recall. 


17 

Q. 

Do you have any idea as to any 

recognition 




18 

that Andy 

Johnson may have in the health care 

arena? 

19 

A. 

No. 


20 

Q. 

Any idea as to what his reputation is? 


21 

A. 

No. 


22 

Q. 

Do you have any idea as to what his 

area of 





23 

specialization is? 


24 

A. 

No. 


25 

Q. 

In your conversations with Christine 

Steele, 





26 

did she ever discuss the recency theory of 

advertising 




27 

with you? 



28 

A. 

If she did, I cannot remember what it 

is . 
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1 

Q. 

Do you have any understanding about 
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what the 



2 

recency 

theory of advertising is? 


3 

A. 

I'd be guessing at this point from what 

it 





4 

sounds like. 


5 

Q. 

To your knowledge, has any evaluative 

data 





6 

been created/designed to measure the effectiveness 

of 

7 

the Prop 

99 funded media campaign? And by 

effectiveness 




8 

I mean either a percentage of the population 

reached. 





9 

total numbers of persons reached, recall of the 


10 

message 

— any data of that nature? 


11 

A. 

No. 


12 

Q. 

Are you familiar with a series of 

reports 





13 

that have been authored or coauthored by a Dr. 

Pierce 

14 

from the 

University of California at San Diego? 


15 

A. 

Yes . 


16 

Q. 

What is your understanding of what that 

data 

17 

shows? 



18 

A. 

It's like asking what's your 

understanding 

of 



19 

the encyclopedia. 


20 

Q. 

Have you reviewed the reports? 


21 

A. 

I have previously read the reports. 


22 

Q. 

Did you reach any understanding as to 

how the 

23 

data was 

collected? 


24 

A. 

I am not an evaluator. 


25 


And I have sat through meetings and I 

have 

26 

heard it 

, but I couldn't even begin to discuss it. 


27 

Q. 

When you say you're not an evaluator. 

it 

28 

would be 

fair to say you're not a biostatistician 

or an 
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1 

epidemiologist; would that be fair? 


2 

A. 

That would be very fair. 


3 

Q. 

Have you discussed the results of the 

Pierce 





4 

report with anyone? 


5 

A. 

Because it is a report that emanates 

from 





6 

this section, there have been discussions here, of 


7 

course, 

about the content of the Pierce reports. 

but 





8 

what exactly those discussions involved, I could 

not 

9 

tell you 



10 

Q. 

In the discussions that you've been 

involved 

11 

in, have 

there been any criticisms voiced about 

either 

12 

how the 

data has been collected or analyzed? 


13 

A. 

Collected or analyzed. Not really. 


14 

Q. 

Have there been any criticisms about 
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any of 

15 


16 

his 

17 

us to 

18 

is the 

19 


20 


21 


22 


23 

to 

24 


25 

for 

26 


27 


28 


the 


the conclusions reached by Dr. Pierce? 

A. I think that there was a criticism in 

first report, and it's something that stays with 

today, is that people believe the media campaign 

Tobacco Control Section. 

Q. You mean it's not? 

A. It's not. 

Q. In other words, the report created the 
impression that TCS was the media unit, as opposed 

having the other components? 

A. That the media campaign was responsible 

any progress, which is not true. 

Q. What's wrong with that conclusion? 

A. There are lots of variables going on in 


108 

to 

any 

are 

state 


1 state of California to impact tobacco control, and 

2 say that one variable is responsible for the — 

3 successes, is inaccurate. 

4 Q. In addition to the media campaign, what 

5 the other variables that have been ongoing in the 


6 with respect to tobacco control? 


7 

A. 

Well, I think you've heard we have 

local lead 

8 

agencies 

working, we have competitive grants, we 

have 

9 

regions , 

we have activists groups, we've had 

multiple 

10 

lawsuits 

, we've had two initiatives — three 

11 

initiatives. 

12 

Q. 

Ethnic networks? 

13 

A. 

Ethnic networks. 

14 


There's a lot of things happening. 

15 

Q. 

Has Dr. Pierce ever made a presentation 

to 

16 

TCS with 

respect to the results he reached in his 

17 

reports? 


18 

A. 

Yes. 

19 

Q. 

Did you attend that proceeding? 

20 

A. 

At least once. 

21 


(A discussion was held off the record) 

22 

(A 

recess was taken from 1:40 to 1:54 p.m.) 

23 


(Defendants' Exhibits 

136-140 

24 


were marked for 

identification) 


25 


(Ms. Martin exited the deposition) 

26 


MR. L'ORANGE: Q. Ms. Stevens, if you 

would 

27 

take a moment, let me hand to you what's been 

marked as 

28 

Exhibit 

136. I'll represent to you that these are 
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of 

Pierce 


1 

2 

3 

4 

5 


marked 
just to 


7 



abbreviated versions that will be attached to the 
transcript of the large pile of documents that are 
currently sitting in front of you. 

We have marked, in seriatim order, each 

the four reports that I have referred to as the 

reports. What I'd like you to do is look at the 

copies and the unmarked full copy of the report, 

make sure that for the purposes of the record, 

and I talk about the Pierce reports, we're talking 

the same document. 

A. These are the Pierce reports? 

Q. Yes, ma'am. 

A. I have no idea what these are. 

Q. Well, let me represent to you that the 

exhibits from 136 to 139 are the front — the 

last page of each of the reports, with an index. 

We are attaching those to your 

avoid having to attach the entire unmarked report 

is sitting in front of you. 

A. Okay. 

Q. All I want to make sure is when you and 

talking about the Pierce reports, we are talking 

the same thing. It is our understanding that 

136 through 139 are the Pierce reports that have 

issued by Dr. Pierce over the ten-year life of the 
program. Would that be a fair statement, from 

standpoint? 

A. I believe so. 


110 

I'm 

reporter 


1 

2 

3 

4 

5 


look at 

7 


I 


9 

10 

11 

12 


(Ms. Martin returned to the deposition) 

MR. L'ORANGE: Off the record. 

(A discussion was held off the record) 

MR. L'ORANGE: Q. Now ma'am, if I may, 

going to show you what has been marked by the 

as Exhibit 140 and ask you to take a moment and 

that. 

A. Um-hum. 

Q. Have you ever seen this article before? 

A. Most likely. 

It has been so long, I do not remember, 

forgot about the existence, it's been so long. 
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Do you have any recollection of ever 


13 Q. 

having 



14 

seen this article in the past? 


15 

A. 

I have no specific recollection of this 


16 

specific 

article. 


17 

Q. 

Have you ever met Dr. Popham in the 

past? 





18 

A. 

Yes. 


19 

Q. 

Do you have any recollection of talking 

to 





20 

Dr. Popham with respect to any of the analysis 

that is 





21 

set forth in Exhibit 140? 


22 

A. 

There were many discussions with 

Popham, 

he 




23 

was a subcontractor on the campaign, but I do not 


24 

remember 

any content items. 


25 

Q. 

Now there's reference in the bottom 

left-hand 




26 

corner of Exhibit 140 to IOX, I-O-X, Assessment 


27 

Associates in LA. 


28 


Are you familiar with who IOX is or 

was? 




Ill 





1 

A. 

I am familiar with IOX. 


2 

Q. 

Was IOX a grantee under the program? 


3 

A. 

No. 


4 

Q. 

Just Dr. Popham? 


5 

A. 

IOX was a subcontractor to 


6 

keye/donna/pear1stein. 


7 

Q. 

Do you have any understanding as to 

what IOX 

I 




8 

function 

was as a subcontractor? 


9 

A. 

In our very first campaign they were 

hired to 





10 

try to evaluate the impact of the media campaign 

as a 





11 

separate 

entity. 


12 

Q. 

Did you have discussions with Dr. 

Popham on 




13 

that topic at any time he was gathering data for 

the 





14 

article 

that's been marked as Exhibit 140? 


15 

A. 

I have no idea whether I talked to him 


16 

related 

to this article. 


17 

Q. 

Did you ever have an opportunity to 

review 





18 

the raw 

data that has been gathered by either Dr. 

Popham 





19 

or IOX Assessment Associates? 


20 

A. 

Yes. 


21 

Q. 

When did that review take place? 


22 

A. 

Earlier than '92. 


23 

Q. 

So sometime between the outset of the 

program 





24 

in '89 - 

- 


25 

A. 

Between '90 and '92. 


26 

Q. 

Was the data in any type of publishable 

form 





27 

that you 

reviewed, or was it more raw data, in the 

sense 





28 

that it 

was in tables? 
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1 

2 

3 

the 

4 

5 

6 

of 

7 

8 


discussions 

9 

impact 



10 

that 

11 

how many 

12 

task 

13 


14 

between 

15 

ones you 

16 


17 

in the 

18 


19 

comments 

20 

campaign 

21 


22 


23 

to that 

24 

test, 

25 


26 

then he 

27 

model 

28 

model. 


113 

1 

we 

2 


3 

a 

4 


5 

contract 

6 


7 

hired 

8 


subcontract 

9 


A. Raw data. 

Q. Were there any discussions at that time 
between you and Dr. Popham as to what he thought 

data reflected? 

A. Yes. 

Q. What were the nature or the substance 

those conversations? 

A. I think the key factor in the 

was 

the impossibility of being able to determine the 
of the media campaign as a separate entity, and 
there were lots of discussions of variables and 
other things were happening and how difficult this 
was. 

Q. Were the variables that you discussed 

1990 and 1992 with Dr. Popham, essentially the 

outlined for me before the break? 

A. They're the other competing activities 

state of California. 

Q. Did Dr. Popham have any reaction to 

made that delineating the impact of the media 

as a separate entity was impossible? 

A. The comment that most resonates, that I 
remember, is the fact that Dr. Popham's solution 

problem was that he should develop what we should 

then we should develop ads to match his testing 
criteria, and then we should run those ads and 

should test it going back to sort of a research 

where it's all closed, as opposed to a dynamic 


So his primary solution to the problem 
found unacceptable. 

Q. To your knowledge, did IOX continue as 

subcontractor to the agency after 1992? 

A. I'm not sure exactly when their 

ended, but it was in those very, very early years. 
Q. Now was there a subcontractor who was 

to take Popham's place as an evaluation 

or? 

A. Not as a separate entity. 
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Was there any reason or discussion as 


10 Q. 

to why 

11 that decision was made? 

12 A. The program, as a whole, it became 

clear that 

13 the media campaign could not, in a vacuum, be 

evaluated 

14 and that the campaign really needed to look — be 

looked 

15 at in the totality of the program. 

16 Q. In other words, the campaign had to be 

17 considered in the context of all the other 

variables 



18 

that were 

ongoing in the program at any particular 

time? 

19 

A. 

Yes . 


20 

Q. 

Was there ever any discussion in TCS to 

hire 





21 

an evaluation subcontractor to perform exactly 

that 

22 

task? 



23 

A. 

Yes . 


24 

Q. 

What were the results of those 

discussions? 




25 

A. 

The Gallup report. 


26 

Q. 

And is it fair for me to say that the 

Gallup 

27 

report is 

an evaluation assessment that attempts 

to 

28 

delineate 

the role of not only the media campaign. 

but 
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1 

the other 

dynamic variables in the program? 


2 

A. 

The key word in your sentence was 


"attempts 

3 to" evaluate. 

4 Q. Have you participated — strike that. 

5 Were you asked to supply any data to 

the 

6 researchers who performed the Gallup poll? 



7 

A. 

Yes . 


8 

Q. 

What data were you asked to provide? 

T 

9 

A. 

Almost identical data to the data that 

_L 

10 

provided you with. 


11 

Q. 

So in your referencing by that. Exhibit 

132-A 


12 

through 

E, the media flowcharts of what aired? 


13 

A. 

Yes. 


14 

Q. 

Any other data that was supplied to the 


15 

Gallup 

investigators? 


16 

A. 

Not that I recall. 


17 

Q. 

Were you interviewed or questioned by 

the 


18 

Gallup 

investigators? 


19 

A. 

I have spoken to the Gallup 

investigators 




20 

Q. 

What, generally, has been the nature of 

those 


21 

conversations? 


22 

A. 

"Can you provide me the latest 


flowcharts and 


http ://legacy.library.ucsf.®tu/tiit(oKi|)[^aOO/|»Bli.industrydocuments.ucsf.edu/docs/jjgl0001 



the 


And "What's happening in 


was 

report, 
115 
with 


23 

24 

25 

26 

27 

28 


2 

3 

4 

5 

behavioral 

6 

program, or 
7 

by 


able to 


advised 


the 


that 

have 


10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 

22 

23 

24 

25 

26 

27 

28 
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summary 

4 

duration 

5 

organization 

6 
7 


the latest rotation?" 

media campaign for this year?" 

Q. So essentially updating them on what 

going on in the media campaign? 

A. Correct. 

Q. Prior to the publishing of the Gallup 


did you have any opportunity to sit down and talk 

the individual researchers about their data? 

A. Not that I recall. 

Q. Have you gained any understanding as to 
whether the Gallup report is an evaluation of 

changes which have occurred because of the 

it's an evaluation of the awareness of risks posed 

smoking? 

A. I am unable — I am not technically 
answer that question. 

Q. Has the section formed any opinion that 
you're aware of with respect to those two topics, 

discussions that have gone on here? 

A. I do not know the answer to that. 

Q. Have the Gallup investigators ever 

you that what they were evaluating was level of 
awareness? 

A. I do not recall them advising us. 

Q. Similar question. Have the Gallup 
investigators ever advised you that what they were 
evaluating was behavioral change brought about by 

Prop 99 funded programs? 

A. I am not aware of that. 

Q. Do you have any recollection of ever 
providing to the Gallup investigators a document 

would have been a summary of major events that 

occurred during the duration of the Proposition 99 
program from its inception in 1989 until the point 


time that the Gallup report was released? 

A. No. 

Q. Have you ever provided any form of a 

of major events which have occurred during the 

of the program to any public or private 

that you can think of? 

A. I have no such list. 

Q. Lest you think big brother is watching. 
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was 

10 


assume was 



11 


12 


13 

line 

14 

department. 


15 

creating 

16 

taken 

17 

last 

18 


19 


20 


21 

year. 

22 

that. 

23 


24 


activities 

25 

networks, 

26 

27 

28 

obtainable 


have a copy of a transcribed radio interview that 

conducted between you and Family 101, which I 

a public service program on K101 in San Francisco. 
There was reference by the interviewer, the radio 
personality, that she had been provided a time 

which she thought had been created by your 

Do you have any recollection of ever 

a time line for a radio interview that would have 

place somewhere between September and October of 

year? 

A. When was this? 

I don't even remember this interview. 

Q. Roughly September or October of last 

A. Ah. There is one thing that could be 

Q. And what would that be? 

A. It's just a time line of these 

over the... Things like, "Funded the regional 

funded" — you know, "188 fails." 

It's just those kind of activities. 

Q. Is that something that's readily 
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to 

that? 

with 


1 

2 

3 

4 

5 

6 

7 


9 

whether I 


from your office? 

A. Yes. 

Q. Is it something that you've distributed 

outside organizations in the past? 

A. Yes. 

MR. L'ORANGE: Could we get a copy of 

MR. MANSFIELD: I don't have a problem 

it. 

MR. L'ORANGE: Q. I can't remember 


10 asked you this or not, but has the section 
discussed the 


11 Gallup report? 

12 A. Which Gallup report? 

13 Q. How many Gallup reports are you aware 

of? 

14 A. Well, I think there's been a lot of 

15 discussion that there's two of them. 

16 I think there's only two of them. 

17 Q. We're talking about Wave I and Wave II 

data? 

18 A. I think so, yes. 

19 Q. Let me confine my question to Wave I, 

and 

20 before I get there, do you have any personal 
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21 understanding as to when the Wave II data is going 

to be 


22 

published? 


23 

A. 

No. 

24 

Q. 

With respect to the Wave I report, has 

the 



25 

section discussed that report in your presence? 

26 

A. 

Yes. 

27 

Q. 

And you've participated in those 

discussions? 



28 

A. 

Yes. 

118 



1 

Q. 

What has been the nature of the 

discussions 



2 

concerning 

the Wave I report? 

3 

A. 

I don't remember at all. 

4 

Q. 

Have there been any concerns or 

criticisms 



5 

regarding 

the protocol followed by the researchers 

in 



6 

producing 

Wave I? 

7 

A. 

That is not an area I can speak to. 

8 

Q. 

To your knowledge, has there been any 

9 

criticisms 

or comments with respect to the manner 

in 



10 

which data 

was collected by the researchers? 

11 

A. 

I fog out during those parts of the 

meetings. 



12 

Q. 

Me too. Were there any comments or 

13 

criticisms 

directed — 

14 

A. 

Which means it may or may not have been 

15 

discussed. 

It may not have been discussed. 

16 

Q. 

No, fair enough. 

17 

A. 

I'm just like... 

18 

Q. 

Fair enough. Have there been any 

comments or 



19 

criticisms 

, to your knowledge, with respect to any 

of 



20 

the conclusions reached by the researchers in the 

Wave I 



21 

report? 


22 

A. 

I cannot remember specifically. 

23 

Q. 

Have you ever reviewed data that was 

created 



24 

by the Southwest Regional Laboratory, sometimes 

known as 



25 

the SWRL data? 

26 

A. 

Because I am not an evaluator, I 

believe I 



27 

have read 

their data; but just as in the meetings 

when 



28 

they discuss evaluation, I can read it with the 

same 
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1 clarity as I can compete in the discussions, which 

means 

2 it's... it's not a thing I do. 

3 Q. Do you have any recollection about the 

SWRL 

4 data at all? 

5 A. I know it exists. 
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6 

Q. 

Any idea what it depicts? 


7 

A. 

I think it has something to do with the 


8 

schools. 



9 

Q. 

Beyond something to do with the 

schools 

, you 




10 

don't have any more information? 


11 

A. 

That's it. 


12 

Q. 

Are you familiar with what is commonly 

called 





13 

the CATS 

data, the California Adult Tobacco 

Survey? 





14 

A. 

Yes. 


15 

Q. 

And there's a second survey called the 


16 

California Youth Tobacco Survey? 


17 

A. 

I believe so. 


18 

Q. 

Do you know how frequently those 

surveys 

are 




19 

conducted? 


20 

A. 

This is not an area that I can discuss. 


21 

Q. 

Have you reviewed any of the data 

generated 




22 

by either 

the CATS survey or the California Youth 


23 

Tobacco Survey? 


24 

A. 

Yes . 


25 

Q. 

Did you reach any conclusions after you 


26 

reviewed 

that data? 


27 

A. 

The only time I see the data is I 

believe 





28 

annually 

we publish that data and it's the basis 

of our 
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1 

prevalence numbers which, again, have been flat. 

so I 





2 

only keep 

track of the number. How they got to 

the 





3 

number is 

less of a concern to me. 


4 

Q. 

Are there any CATS or California Youth 


5 

Tobacco Surveys that have analyzed ETS? 


6 

A. 

I'm not sure. 


7 

Q. 

In earlier testimony we were advised 

that 





8 

Asher may 

have conducted, over the course of the 


9 

program. 

as many as a thousand focus groups. Do 

you 





10 

have any 

reason to disagree with that number at 

all? 





11 

A. 

It seems high. 


12 

Q. 

What would be your estimate of the 

number 

of 




13 

focus groups? 


14 

A. 

This is really a guess. 


15 

Q. 

I'll take your best estimate. 


16 

A. 

I'd say half that number. 


17 

Q. 

So you think it's around 500? 


18 

A. 

Not think it is. This is a 

guesstimate. 

The 



19 

man next 

door to me doesn't like me to guess. 


20 

Q. 

Other than the Popham 1994 article 

dealing 





21 

with the 

1990/91 tobacco education media campaign. 

and 





22 

the Wave 

I report, are you aware of any other 
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evaluative 


23 

the 

24 

or 

25 


26 


27 

you've 

28 

121 

1 

did a 

2 

end 

3 

before 

4 

of 

5 


6 

the 

7 


8 


9 

could 

10 

the 

11 

aware of 

12 


13 

of 

14 

published 


15 


16 


17 

you 

18 


19 


20 


21 


22 

reports. . 

23 


24 

five. 

25 


26 

that' s 

27 


28 

122 

1 

in 

2 

were 

3 

to 

4 


literature with respect to the effectiveness of 

media campaign, in terms of heightening awareness 

creating behavioral change, outside of these two 
published articles? Is there anything else in the 
published literature that you can think of that 

seen? 


A. The only thing I'm aware is of Popham 
four part study that led — that's, I believe, the 
of the study, but there are four parts that came 
that, but basically I think that's the conclusion 
those four parts. 

Q. Now if I could ask you to turn — off 
record. 

(A discussion was held off the record) 

MR. L'ORANGE: Q. Ms. Stevens, if I 

ask you to turn to what is designated page 325 in 

article. Now you indicated to me that you were 

four other published articles by Dr. Popham. 

If you'll note in the reference section 

Exhibit 140, there are references to four 

articles by Popham. 

Seeing this, does that refresh your 
recollection that these are the four articles that 


were referring me to that are in the published 
literature? 

A. Well, seeing this, there are five. 

Q. And I apologize. When I say "in the 

published literature," he is referencing four 

five reports that have been compiled by the IOX 
Assessment Associates, references one through 


A. Correct. 

Q. Does that refresh your recollection 


what 


you were referring to? 
A. Yes. 


Q. Now I realize that he published results 
the format of Exhibit 140, but to your knowledge 
any of the five reports compiled by IOX provided 
either the media contractors or to your unit? 
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5 

both to 

6 

7 

existed. 

8 
9 

10 

is 

11 

12 

13 

14 

either 

15 

16 

17 

person 

18 

19 

20 

any 

21 

22 

23 

24 

25 

26 

information 

27 

28 

provided to 
123 

1 

2 

of the 

3 

4 

information 

5 


so 

report. 


7 

8 


any 

media 


9 

10 

11 

12 


any 

has 

changes 


13 

14 

15 

16 

17 

18 

19 


procedures 


A. All five of the reports were provided 

TCS and to the then advertising contractor. 

But frankly, I forgot they even 

Q. Do you know if IOX exists today? 

A. No idea. 

Q. Do you have any idea where Dr. Popham 

employed today? 

A. I have no idea. 

Q. Do you know if copies of these five 
assessments are currently within the custody of 

TCS or DHS? 

A. They may be. I'm not absolutely sure. 
Q. If they were here, who would be the 

most likely to be the custodian? 

A. Me. 

Q. Have you been called upon to provide 

information to what is commonly called TEROC, the 
Tobacco Education Research Oversight Committee? 

A. Have I been called to what? 

Q. Provide information or analyses to that 
committee. 

A. I have been called to provide 

) 

that group. 

Q. What type of information have you 


TEROC? 

A. Primarily status reports on the status 
media campaign. 

Q. How frequently do you provide 

) 

TEROC? 

A. I have a standing place on the agenda, 

whenever they meet, I provide them a status 

Q. To your knowledge, has TEROC expressed 

concern or reservation about the fact that a new 

contractor has not yet been selected? 

A. I am not sure. 

Q. Has anyone within the State expressed 

reservation or concern that a new media contractor 

not been selected? 

MR. MANSFIELD: To her, you mean? 

MR. L'ORANGE: Yeah, please. 

THE WITNESS: No. 

MR. L'ORANGE: Q. Do you know what 
are contemplated with respect to the RFP 
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20 

which will 

be designed to encourage more 

businesses to 




21 

apply? 



22 

A. 

It has not yet been determined. 


23 

Q. 

Is TEROC making a report to the 

legislature 




24 

this year? 

By 2000? 


25 

A. 

TEROC has produced a master plan this 

year. 

26 

Q. 

Are you familiar with that master plan? 


27 

A. 

I am aware of that master plan. 


28 

Q. 

Does the master plan have a media 

component 



124 

1 

to it? 



2 

A. 

I don't remember exactly. 


3 

Q. 

Have you ever had a chance to review 

the 





4 

master plan? 


5 

A. 

I've read it within the last three 

months. 

6 

Q. 

Do you have any recollection as to 

whether 

it 




7 

has a provision for a media plan? 


8 

A. 

I don't know what "provision" means. 


9 

Q. 

I'm sorry. I'm sorry. 


10 


Does the master plan contemplate the 

use of 





11 

media to reach the residents of the state of 

California? 




12 

A. 

Yes. 


13 

Q. 

Are there any recommendations or 

conclusions 




14 

in the plan for how much will be allotted on a 

yearly 

15 

basis for 

the time covered by the master plan? 


16 

A. 

I believe there are dollar figures 

related 

to 




17 

all the components of the program in the master 

plan. 

18 

Q. 

Do you — for what period of time would 

the 





19 

master plan cover? 


20 

A. 

I can't remember. 


21 

Q. 

Can you give me some estimate as to the 


22 

amount of 

money allotted on a yearly basis for the 

media 

23 

plan? 



24 

A. 

I didn't pay that close attention to 

what it 

25 

said. 



26 

Q. 

How far is TEROC from having that plan 


27 

approved? 



28 

A. 

TEROC makes recommendations. It's a 

separate 
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1 

process to 

— they make — they say what they 

think 

2 

would be a 

good program, and then that's separate 

from 





3 

how the money will come to TCS. 
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4 

Q. 

To whom is the recommendation made by 

TEROC? 

5 

A. 

I think it's a report to the 

legislature. 




6 

Q. 

Is there a specific committee that they 


7 

report to? 



8 

A. 

Not to my knowledge. 


9 

Q. 

Were you called upon by TEROC to 

provide 

them 




10 

any information that was incorporated into the 

master 

11 

plan? 



12 

A. 

Yes. 


13 

Q. 

What information did you provide them? 


14 


MR. MANSFIELD: I think you're getting 

into 





15 

deliberative process again. 


16 


Since there's no final report out, I 

don ' t 

17 

think you' 

re entitled to that information. 


18 


THE WITNESS: Actually, there is. 

There is 

a 




19 

final report. There is a master plan. 


20 


MR. MANSFIELD: One that's been 

published? 




21 


THE WITNESS: Yeah. 


22 


MR. MANSFIELD: Well, all right. 


23 


THE WITNESS: Wait until you see what 

the 

24 

answer is 

going to be. I can provide the 

graphics 

25 


MR. L'ORANGE: Q. What kind of 

graphics 

? 




26 

A. 

Examples of ads produced in the state 

of 

27 

California 



28 


MR. L'ORANGE: Off the record. 
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1 

2 

3 

indicated 

4 


or 


5 


7 


been 


9 


I 

10 

11 

12 

13 

something 

14 

15 

16 


not be 


17 


somebody 


(A discussion was held off the record) 

(A recess was taken from 2:25 to 3:22 p.m.) 
MR. L'ORANGE: Q. The reports you 

that you made to the TEROC group, were those oral 

written? 

A. Oral. 

Q. Always oral? 

A. If there was any written, it would have 

a published document that went along with it, but 

believe they were all oral. 

Q. And by "published document" are you 

referencing something like the Popham study or the 
Pierce study, or when you say "published," 

that would be published by the section? 

A. I don't know what I meant there. 

It wouldn't be the Pierce — I would 

presenting Pierce data, because Pierce would — 
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18 in evaluation would present that information, 

so. . . 

19 Q. Any idea what you meant by "published 

20 document"? 

21 A. No. 

22 Q. Have you ever been contacted by a Mr. 

Brian 

23 Brookey or a Mr. Roger Carrick? 

24 A. Roger Carrick sounds familiar, but I'm 

not 

25 sure in what context. 

26 Q. How about a Mark Todzo? 

27 A. Yes. 

28 Q. When were you contacted by Mr. Todzo? 


127 

1 

2 

3 

4 

attorneys 

5 

6 

7 

8 
9 


that I 

10 

both 

11 


12 

funded 

13 

the 

14 

local 

15 

are 

16 


17 


18 


19 

networks 

or 


20 


21 

Kaiser 

22 

smoke 

23 


24 

HMO 

25 


26 


27 


28 


A. I believe multiple times, and I do not 
remember it as being positive, although I do not 
remember who he is. 

Q. Mr. Todzo is one of the plaintiffs' 

in this case. 

A. Okay. 

Q. Do you have any recollection as to the 
subject matter of the contacts by Mr. Todzo? 

A. I am not even sure if — if it's just 

heard his name. The name just sounds familiar, 

those two names. 

Q. Outside of the sources of information 

by Prop 99, the media campaign, the activities of 

local lead agencies, the ethnic networks, the 

grantees, what other sources of ETS information 

available to the residents of California? 

A. I have never done an actual catalog. 

Q. Do you have any knowledge about any ETS 
information that is disseminated by hospital 

HMOs ? 

A. I only know there was some — from a 
member there was information when Kaiser went 


free, but they would have done that on their own. 
Q. Do you know whether, for instance, an 


like Brown & Toland disseminates ETS information? 
A. No. 

Q. Does American Heart disseminate ETS 

information? 


128 

1 A. They may. 

2 I could not say for sure yes or no. 

3 Q. How about American Lung; do they 

disseminate 

4 ETS information? 

5 A. It would be more likely that they 
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would, but 


but I am 


you've 


American 


their 


grants. 


other way, 

22 

materials to 

23 

in the 

24 

25 

26 
of 

27 

28 


I don't know exactly what they disseminate. 

Q. American Cancer, to your knowledge, do 

disseminate ETS information? 

A. They probably disseminate something, 

not aware of exactly what it is. 

Q. In the course of the ten years that 

been involved in the media campaign, have you ever 
provided assistance or advice or guidance to 

Heart, American Lung, or American Cancer about 

attempts to send out ETS messages? 

A. The only guidance that would be under 

bailiwick would be that when our PR companies hand 

specific things to various people on subjects, we 

them to chapters of the Heart, Lung, and Cancer at 

same time we would send them to our competitive 

Q. Has there been anything coming the 

where Heart, Lung, or Cancer have forwarded 

you that they thought would be good for inclusion 

State's media campaign regarding ETS? 

A. Not that I remember. 

Q. Is it your understanding that a portion 

the media campaign created by Proposition 10 will 
address ETS issues? 
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focus on 



16 

preschool age children 

, zero to six? 


17 

A. 

No. 



18 

Q. 

Do you have 

any understanding that a 

portion 

19 

of the 

media campaign 

that's to be funded through 

MSA 






20 

monies 

will address ETS? 


21 

A. 

I believe I 

have heard that. 


22 

Q. 

Do you have 

any personal knowledge 


about what 


23 portion of the campaign will be devoted to ETS? 

24 A. My understanding is it hasn't been 

decided 

25 yet, and it will be a smaller portion. 

26 Q. Are there any private foundations that 

you 

27 are aware of that are disseminating ETS messages? 

28 A. Not that I could speak to with clarity. 
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what 

Johnson & 

ETS 


but I 

funds 

state. 
the 


9 

10 

11 
12 

13 

14 

15 

16 

17 

18 

currently 

19 

20 
21 
22 

23 

programs, or 

24 
to 

25 

lack 

26 

27 

28 


Q. The Robert Wood Johnson Foundation, 
exactly is that? 

A. It's a foundation set up when the 

Johnson Company went public, and it funds various 
projects. 

Q. Has it funded, to your knowledge, any 
projects? 

A. It funds states to provide programs, 

don't think they have an ETS focus. 

Q. Do you know what types of programs it 

within the various states? 

A. Just planning kind of programs. 

It's a very low level of funding per 

Q. Are the programs designed to increase 

public's awareness of the dangers of tobacco? 

A. I am not clear what the mandate of the 
programs are. 

Q. Recognizing that the media campaign 

doesn't have a contractor — 

A. No, seven more days. 

Q. You're right, seven more days. 

Has there been an increased emphasis on 
public relations contractors, in terms of 

on the local lead agencies or competitive grantees 

take some of the slack that may be created by the 

of a media campaign? 

A. There is no plan in place yet. 

Q. Is that being considered as an option? 


131 


1 


A. Not at this time. 
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2 

the 

3 


4 


5 


6 

don' t 

7 

face in 

8 

local 

9 

relations 


10 

to 

11 

absence 

of 


12 


13 

possible 

14 

public 

15 

someone 

16 


17 

and I am 

18 

who' s 

19 


20 


21 


22 


23 

site. 

24 

site? 

25 


26 


27 


28 

132 

1 


2 

been to 

3 


4 

media... 

5 

so I 

6 


7 


8 


9 

call 

10 


11 

figures, 

12 

ilk — 

13 

about 



Q. Is that something you could do under 

strictures of the program? Would you be able to 
increase the funding to those entities? 

A. I lost you in the question there. 

Q. Does the program permit that if you 

have a media contractor, such as you're going to 

seven days, can you increase the funding to the 

lead agencies, the grantees, or the public 

contractor to create programs or messages designed 

take up the slack that may be created by the 

the media campaign? 

A. My understanding is that is not 

Q. To your knowledge, does any private or 

organization maintain an Internet site where 

could get ETS information? 

A. There are lots of tobacco Web sites, 

not sure what they do. I'm one of those people 

never been to a Web site. 

Q. It's a good feeling, isn't it? 

Does DHS maintain a Web site, to your 

knowledge? 

A. The media campaign maintains a Web 

Q. Do you have ETS messages on that Web 

A. I believe we primarily have cessation 
messages on that Web site. 

Q. Do the local lead agencies maintain Web 
sites, to your knowledge? 

A. No, I don't think so. 

MS. SHERIDAN: I'm sorry. Have you 

the media campaign's Web site? 

THE WITNESS: Have I been to the 

Well, someone fixed it on my computer 

could look at it, yeah. 

MS. SHERIDAN: So you've seen the media 
campaign's Web site? 

THE WITNESS: Right. But then a phone 

came and I got distracted. It's a dinosaur issue. 

MR. L'ORANGE: Q. Have any famous 

either sports, motion picture — anybody of that 

been used as spokespersons to disseminate warnings 
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any 


think 


movie 

Anyone 


133 


poster 
in 1990 


14 

15 

16 

17 

18 

19 

20 
21 

22 

23 

24 

25 

26 

27 

28 


1 

2 

3 

4 


don ' t 

5 

6 
7 


with an 

outreach 

in 


8 

to 

9 



10 

with 

11 

said. 

12 


13 

drummer. 

14 

changes 

the 


15 

not a 

16 


17 

be used 

18 

other 

19 

13 or 

20 

a 

21 


22 


23 

— for 

24 

order to 

25 


ETS, either through the Tobacco Control Section or 

other State agency, to your knowledge? 

MR. MANSFIELD: You can answer, but I 

it's vague as to what "famous" is. 

Do you understand it? 

MR. L'ORANGE: Lately I think it's been 
described as 15 minutes of fame and not much more. 
Q. What I'm looking at are people like 

personalities, sports figures, folks like that. 

been asked to do messages focused to heighten the 
public's awareness about the dangers of ETS? 

A. We have purposely stayed away from 

celebrities. 

Q. Was there a reason for that? 

A. Yes. 


Q. What was the reason for that? 

A. Our first venture into that we did a 

with a Lakers player, whose name now escapes me, 

which said, "If you want to smoke on the court, 

smoke off the court." Beautiful, gorgeous poster. 
Got traded two weeks later. 

Then the next time someone came to me 

idea they said, you know, "We've done some 

the Smashing Pumpkins. They might be interested 

doing something really innovative, over the edge, 

kids." OD'd on heroin. You know, they came, 

"Clean group, no problems." 

MS. SHERIDAN: That was just the 

THE WITNESS: Within three weeks 

image of the clean-cut Smashing Pumpkins, so I am 

proponent of celebrities. 

MR. L'ORANGE: Q. Can the news media 

as a vehicle for getting out ETS messages? In 

words, when there's coverage of the passage of AB 

AB 3037, the antismoking campaign in bars, is that 

vehicle for getting out the message of ETS? 

A. Yes. 

Q. Does your section work with any of the 

want of a better term — news media groups in 
get your message out when they're covering things 
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like 


26 

27 

or some 

28 


AB 13 or 

A. 


the passage of AB 3037? 
Well, if we are doing 


a press 


release 


specific activity, then we would work with them. 


134 

would 

an 

that. 

think 


1 So if there's a specific thing that the 

2 department is sponsoring or working on, then we 

3 work with the media to promote whatever that was; 

4 event or prevalence numbers or something like 

5 But not in general. 

6 Q. How many radio or TV interviews do you 


7 you've given over the course of the ten years 

pertaining 

8 to the media campaign conducted through Prop 99? 



9 

A. 

As few as possible. 


10 

Q. 

Can you give me an estimate as to the 

current 

11 

number? 



12 

A. 

Most of the interviews that I do — and 

it' s 

13 

hard to 

put a number on it — are really more 

answering 




14 

questions about what is the program, where is the 


15 

program. 

how is the program, who should I talk to. 


16 


It's more a technical assistance, as 

opposed 

17 

to an on 

-air or a camera interview. 


18 

Q. 

So these interviews would be what's 

conducted 




19 

over the 

telephone? 


20 

A. 

Primarily. 


21 

Q. 

What about television interviews; any 

over 

22 

the last 

ten years, with respect to the program? 


23 

A. 

Because I tried to avoid these, only 

two. 

24 

Q. 

Approximately when did these take 

place? 

25 

A. 

Let's see. One took place — both of 

them 





26 

took place about a year, year-and-a-half ago. 


27 


One was a local TV station here in 

town, and 




28 

the other one was when I was in Oregon. 

135 

1 

Q. 

And is the department — I'm sorry — 

is the 

2 

section 

presently consulting with the Oregon state 


3 

government, with respect to the creation of a 

media 

4 

campaign 

in that state? 


5 

A. 

Not any more than just, again — and 


this was 


6 a year-and-a-half ago, so I have not talked to 

Oregon 

7 since then — and that, again, people ask basic 


http ://legacy.library.ucsf.®tu/tiit(oKi|)[^aOO/|»Bli.industrydocuments.ucsf.edu/docs/jjgl0001 



done. 


state. 


Oregon, 


18 

19 

knowledge, 

20 


lot of 


26 

27 

28 

commercial, 


period of 


summer 


throw 


9 

that I 

10 

Centers for 
11 
12 

13 

communities? 

14 

for 

15 

16 

done over 

17 

18 

19 

get 

20 

conjunction 

21 

22 


information, they get a basic what California has 

and then they go off and do what fits with their 

Q. When you said... When you mentioned 

did you actually travel up there to meet with 
representatives of the Oregon state government? 

A. Yes. 

Q. And how many meetings did you have with 
Oregon? 

A. It was one meeting, day-and-a-half. 

Just happened to be that there was a TV 
interview that same day. 

Q. Now has Oregon instituted, to your 

a media campaign that parallels Proposition 99 in 
California? 

A. To my knowledge, Oregon doesn't have a 
money, so it does what many states do, which is 
California ads. 

Q. So Oregon procures California ads and 

those in Oregon? 

A. Yes. 

Q. When you have a particular ad or 


and let's take one on ETS, and it runs for the 

time that you plan for it to run — let's say the 

of 1999, what happens to that copy? 

A. When we're done with it? 

Q. Um-hum. Yes. 

A. Well, the copies that air, the stations 
them away. 

Q. What do you do with your copy? 

A. Besides having them here like the ones 

gave you, we also make them available to the 

Disease Control. 

Q. Are competitive grantees allowed to get 
copies of used copy and air it in their 

A. They can get them through the Centers 

Disease Control. 

Q. So everything that the campaign has 

its ten years, copies ultimately wind up with CDC? 
A. Yes. 

Q. And a grantee can then go to CDC and 

anything that that grantee wants to air in 

with its programs? 

A. Yes. 
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Q. Same thing for a local lead agency? 

A. Yes. 

Q. Now would Oregon or other states 

model themselves after California and use 

ads 

go to CDC to get copies of those ads? 

A. Yes. 


MR. L'ORANGE: Off the record. 

(A discussion was held off the record) 

MR. L'ORANGE: Q. The ad campaign 

by you and predominantly Asher has received 

recognition, has it not? 

A. The campaign has received national 
recognition. It received that recognition from 

beginning, before there was Asher. 

Q. To your knowledge, has Asher been the 
recipient of awards for its creativity in some of 

ads that have been utilized in the media campaign? 
A. Yes. 

Q. Do you know how many awards they've 
A. No. 

Q. Do you know how prestigious the awards 

A. I lose track over the ten years of who 

awards for what. 

Q. Is that because there have been a 

number of awards because of the types of 
aired in the campaign? 

A. There's a significant amount of awards 

part because we're in a very unusual category, 

social marketing is not a very — there aren't a 

social marketing campaigns, and tobacco is a 

nationally — not just California, but in terms of 
social marketing. So tobacco media campaigns tend 

get awards. 

Q. Has the section received any type of 


recognition for its efforts in conducting the 
campaign? 

A. Not for the media campaign. 

I don't know beyond that. 

Q. Besides state health departments, have 

received inquiries about the campaign or the media 
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thinking in 


been 

13 

information 


NIOSH, 


contacts? 


entity 


overview 


materials 


campaign. 


federal 


campaign by other health agencies? And I'm 

terms of NIOSH, OSHA, EPA, anybody like that? 

A. You'll have to state the whole question 
again. 

Q. Sure. Besides state health departments 

DHS, have you or the section, to your knowledge, 

contacted by other health agencies seeking 

on the program in general or the media campaign in 
particular? And I'm thinking of things like 

OSHA, EPA, NIH. 

A. Yes. 

Q. What have been the nature of those 

A. That all contacts are fairly similar, 

regardless of whether it's a state or a private 

or another government. They call and want an 

of what you've done or where have you done it. 

And usually they request, you know, 

sent to them that describe the breadth of the 

Q. To your knowledge, do any of the 

agencies contemplate undertaking a media campaign 

would be like the campaign funded under Prop 99? 
Any discussions about that? 
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that 

up 


1 

2 

3 
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campaign. 


not a 

9 

would 

10 

value 

11 

12 

$250,000 to 

13 

tracking with 

14 


sometimes 


A. Not to my knowledge. 

Q. Is there a concept called bonus weight 

applied to the media campaign that was conducted 

Prop 99? 

A. Yes. 

Q. What is that? 

A. Especially in the beginning of the 

when we would go out and negotiate, since we are 

commercial product but a public health issue, we 

try to negotiate and leverage to get additional 

for our dollars spent. 

Q. So that if you had hypothetically 

spend on a campaign, you would want... I'm 

you up to a point. You would want additional 
advertising for the $250,000? 

A. We would try to negotiate, and 


17 we're successful and sometimes we're not, to get 

18 additional bonus weight. And it could be in a 
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statement. 


18 

there 

19 

believe was 


20 

for each 

21 


22 

Asher 

23 

would 

24 


25 

Asher — 

26 

either by 


of forms, either a billboard being up another 

promotional things on the radio saying, you know, 

is news sponsored by XYZ. So we try to negotiate 

that. Sometimes we're successful, sometimes we're 

It's getting harder to be successful. 

Q. Did the RFPs require that the 

deliver, for want of a better term, some form of 

weight? 

A. Yes. 

Q. Was there a specific form of bonus 

that the contractors were required to deliver? 

A. No. 

Q. Was there some additional percentage of 

advertising that they were requested to deliver as 

weight? 

A. In the RFP I think it says 50 percent, 

it's sort of a shell game where it's similar to 

go to buy a car they tell you you're getting a 

deal because you're only paying 13,000 and you're 
getting all these accessories with your car, so 

think you're getting a good deal but they would 

sold you the car for 12,000, if you would have 

willing to negotiate down to 12,000. 

So it's a negotiation thing, so it's 

of a shell game. So it isn't — you could not 

the budget and say you are getting 50 percent more 
dollar value. That would be an inaccurate 

Q. From, let's say, '94 to the present, is 

any average amount of bonus weight that you 

procured through Asher's negotiation activities 

of those years? 

A. I do not have a specific figure, and if 

gave you a specific figure, I would anticipate it 

be an inflated amount. 

Q. Was there — based on your review of 

strike that. Does Asher report back to you. 
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the media plan that's submitted or by some annual 
report, the amount of bonus weight that you're 


A. They are supposed to. 

Q. By media campaign or by the end of the 

in a summary report? 

A. Summary report. 

Q. Is there... do you discount their 

of bonus weight? In other words, if they come in 
tell you, "We've got 50 percent of bonus weight," 
there an amount you standard — let me start that 
over again. 

If they send you the annual report and 

are estimating that they procured 50 percent bonus 
weight, is there some amount that you will, as a 

rule, discount off that 50 percent? 

A. No. 

Q. Is there a formula or some set of 

that you apply what you believe to be the more 

assessment of bonus weight? 

A. No. 

Q. What do you do with the bonus weight 

that's reported by Asher? 

A. Put it in the file. 

Q. Between '94 and 2000, to your knowledge 

there ever a year that Asher did not achieve at 

50 percent bonus weight for the program? 

A. I cannot recollect, but again, it's 

negotiating technique, so it's a very soft, soft 

MR. L'ORANGE: What I would like to do 

take you through these media flowcharts, but what 


going to recommend is — I've got about five 

4:00. Why don't we break for today, and this 

the one deposition we would hold open, subject to 

review of the documents that were provided today 

media charts that you kindly pointed out to us 

morning. Let's go off the record a minute. 

(A discussion was held off the record) 
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completing 
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the deposition at a later date. 
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MR. MANSFIELD: Are you going to 

transcribe 



12 

this portion and send it, or are you just going to 

wait 

13 

until — 


14 

MR. L'ORANGE: Off the record a minute. 


15 

(A discussion was held off the record) 


16 

MR. L'ORANGE: The record should 

reflect 

this 



17 

record will be transcribed. Thank you. 


18 

(Whereupon, Volume I of the deposition 


19 

was adjourned at 3:52 p.m.) 
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